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The announcement of the death of His Royal 
Highness the Duke of Clarence and Avondale, at 
a time when the nation was preparing to rejoice 
with him on the occasion of his marriage to a most 
graceful and lovable Princess, came as a great 
shock to the English people the world over. 

All Canadians, in common with the rest of the 
Queen's subjects, deplore and lament the death of 
the prospective heir to the throne of the British 
Empire, and deeply sympathize with the afflicted 
Royal Family and Princess May in their bereavcr 
ment. 

The Bar will not forget that the dead Prince 
was called to the degree of the '* Utter Bar" of the 
Middle Temple in June 1885, and was then created 
a Master of the Bench of that Inn, like his Royal 
Father, the Prince of Wales. 
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AMENDMENTS TO THE LAW SOCIETYS' ACT. 

In common with the great majority of the legal profes- 
sion of Manitoba, we feel disappointed and mortified at the 
lamentable Way, through lack of statutory authority, in 
which the Court of Queen's Bench and the Law Society 
have failed to remove the reproach now resting on the legal 
profession of this province in not being able to rid itself of 
members practically convicted of serious crimes. 

We therefore call upon the judiciary and the bar to aid 
us in obtaining the passage of the following clauses, or on^ 
similar in form, during the coming session of the legislature 
of this province, which will arm our courts and the Law 
Society with the necessary authority to deal with such 
persons as they deserve. 

We submit the following draft clauses for the opinion 
of our readers, and will be heartily glad to have the same 
thoroughly discussed in these columns : 

1. Any attorney of this province who has already been struck off 
the rolls of attorneys and is a barrister, is hereby disbarred, and the offi- 
cials having custody of the barristers' rolls shall strike the name of any 
such disbarred person off the said rolls forthwith in open court. 

2. Any barrister, being at the same time an attorney, who is disbar- 
red, ceases thereby to be an attorney, and shall have his name forthwith 
struck off the rolls of attorneys in open court by the officials having the 
custody of such rolls, and shall cease to be either a barrister or attorney 
of this province. 

3. Any attorney, being at the same time a barrister, who is struck 
off the rolls, shall be thereby disbarred as a barrister and shall have his 
name forthwith struck off the rolls of barristers in open court by the offi- 
cials having the custody of such rolls, and shall cease to be either an attoiv 
ney or barrister of this province, 

4. Any barrister who has been disbarred shaU not be admitted as an 
attorney or entered on the books of the Law Society of Manitoba, and 
any attorney who has been struck off the rolls shaU not be called to the 
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bar or admitted as a student at law, unless he shall have been re-called 
or re-admitted as the case may be. 

5. The Benchers alone shall have the power to call to the bar and 
admit as attorney, and the customary oaths shall be taken before the Full 
Court of Queen's Bench. 

6. The members of the Law Society of Manitoba shall consist of 
barristers and attorneys at law of this province, and no others. 

7. The Benchers shall have power to investigate any charges of un- 
professional conduct preferred against any member of the Law Society, 
and may, after careful enquiry into the matters complained of, and after 
hearing the party against whom the charges are preferred, pass resolu- 
tions censuring and condemning the conduct of such member, and may 
also in their discretion disqualify and suspend such member from practis- 
ing as a member of the Law Society in any capacity for any period not 
exceeding one year for each offence proven. Nothing herein contained 
shall be held to limit the powers already possessed by the Court of 
Queen's Bench in such, or similar matters. 

In regard to the following clause we have only to say 
that we think it provides a remedy for a great defect in our 
Law Society, for although the Bar Committee and the Incor- 
porated Law Society in England, representing both branches 
of the profession, meet annually or confer together as the in- 
terests of the profession require, yet there is now no recog- 
nized way, no matter how great the emergency, by which 
the barristers or solicitors of Manitoba can convey their 
wishes to their own representatives. 

8. There shall be an annual meeting of the members of the Law 
Society on the first Monday in February in each year, to be held at some 
convenient place and time of day in the City of Winnipeg to be determin- 
ed by the Benchers, and of which place and time the Secretary shall give 
at least three weeks notice to each member of the Law Society, and at 
such meeting an annual report of the affiiirs of the society, and a detailed 
and duly audited statement of the revenue and expenditure of the 
Society for the year ending the thirty-first day of December preced- 
ing, shall be presented by the Benchers to each member of the society ; 
at such meeting any member of the Law Society shall be entitled to dis- 
cuss the afiiairs of the said society or any matters affcting the legal pro- 
fession of Manitoba ; and the majority of those present at such meeting 
may pass resolutions which shall be binding on and directory to the 
Benchers in the regulation of the affairs of the society. 

9. This Act shall come into force the day it is assented to. 
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Wb must, for the first time, request the kind indulgence 
of our subscribers for the lateness of this issue, but owing 
to illness of our editor, delay on the part of our paper- 
makers, and the handing out of a large number of judg- 
ments during Term, the publication of this journal has been 
unavoidably delayed until now ; we have also had to hold 
over a great deal of matter till next month. 

The Begina Leader^ under the peculiar title of " Costa 
of Barristers," makes a sweeping charge of "atrocious fees" 
against certain members, un-named, of the legal profession 
of the North-West Territories. It is to be hoped that the 
Leader has grounds for this accusation, but it is one which 
it is most unfair to make without hearing both sides of the 
case, and, unless specifically charged, as easy to allege and 
as hard to disprove as the common outcry against editors 
of using their columns for the purpose of private malice and 
not the public good. 

The following gentlemen were called to the bar during 
Hilary Term ; 

H. H. Goulter, of Virden ; 

George Patterson, of Deloraine. 
The following gentlemen were admitted as attorneys : 

George Patterson, of Deloraine; 

Martin Luther Grimmett, of Winnipeg. 

Assizes — The assizes will be held as follows : 
Eastern District : By the Honble. Mr. Justice Bain at 
Winipeg, Tuesday, March 8, next. 
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Central District : By the Honble. Chief Justice at 
Portage la Prairie, Tuesday, March 22, next. 

Western District : By the Honble. Mr. Justice Dubuc 
at Brandon, Tuesday, March 15, next. 

Henrt Auber MacKelcan, of Hamilton, Ontario, a 
solicitor, was struck off the rolls of the High Court of 
Justice of Ontario, in open court, on the tenth day of March, 
1891, by the Assistant Registrar, pursuant to the direction 
of the Hon. Mr. Justice Ferguson, then presiding. 

A FEW weeks ago, according to the Irish Law Times for 
January 16 ult., Mr. Sergeant Atkinson died in Bombay, 
i?vrhere he had gone to live and practise in 1869. He was 
not, however, as stated by the paper from which our con- 
temporary quotes, " the last of the sergeants ;" three yet 
survive. 

The Honble. Sir Adam Wilson, retired Chief Justice of 
Ontario since 1887, died at Toronto on the 29th of Decem- 
ber last, deeply regretted. 

We regret to learn that Mr. William C. Hunter, of 
Deloraine, solicitor, died at that place on January 16 ult., 
of Bright's disease. He was buried at Griswold, where his 
father resides. 

Mr. George T. Berthon, of Toronto, the well known 
artist, who has painted the portraits of so many of the 
judiciary, died in Toronto on January 18 ult., at the ad- 
vanced age of 86. 

Mr. a. E. McPhillips, barrister-at-law, formerly of this 
city, and a prominent member of the junior bar of this 
province, has gone to Victoria, B.C., where he has entered 
on the practice of his profession. We regret his departure, 
yet feel sure he will prosper in the new field he has chosen. 
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The Law students held a most successful dinner at the 
"Manitoba" on January 7 last. We regret that the 
address of Mr. Howell, Q.C., in answer to the toast of "The 
Bar," should have given oflfence to the students, but there 
is this consolation at least, that every other member of the 
bar repudiates the jealous and unprofessional feelings to- 
wards the students which Mr. Howell thought fit to state 
he entertained. 

We shall have something to say in our next issue on a 
recent prosecution before J. P.s at St. Laurent ; and also in 
regard to a very strange proceeding on the trial of a recent 
case before the police magistrate of this city. 

The SECOND annual Bar Dinner will be held at the 
" Manitoba " on Wednesday evening the 24th instant. A 
dinner served in the best style of the chef of this grand 
new hotel, with music, etc., cannot fail to be a success. 

Lt.-Col. William H. Herchmer, assistant commissioner 
of the North- West Mounted Police, who died suddenly at 
Calgary, on the night of New Year's day, was called to 
the bar of this province on October 20, 1871. He was 
born on December 13, 1844. 

We are indebted to the editor of Vanity Fair for the 
'Winter Number" of that well known journal, containing 
an excellent coloured supplement of the English Bench and 
Bar, and a smart article on the profession. 

Some facetious limb of the law pinned the following 
notice to the door of the Referee's Chambers the other day: 

NOTICE— Chambers will be held at 12 o'clock to-day, Tuesday, 9th 
February, 1892, by the Referee ; PROVIDED he gets back from the curl- 
ing bonspiel in time ! 

BY ORDER. 



BRIEFS. 7 

Mr. Douglas Harington Cole, of Moosomin, was en- 
rolled as an advocate of the North-West Territories 'on 
January 11, ult. 

Thb Journal of Jurisprudence and Scottish Law Maga- 
zine has ceased publication with the end of its thirty-fifth 

volume. It was an excellent paper. 

• 

The last issue of the Green Bag contains the customary 
number of flamboyant articles on obscure judges. 

The Scottish Law Review for January has a fine photo- 
gravure of Lord President Robertson. 

The American Law Register is not dead after all. We 
we were very pleased to receive the initial number of its 
35th volume. 
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A GUIDE to Counting Votes at elections under The Ballot Act : being 
a digest of judicial decisions relating thereto, etc. By Thomas C. Down, 
of the Middle. Temple, bamster-at-law, late an advocate of the North- 
west Territories of Canada. London : Knight & Co., 1891. 

This is a very useful little pamphlet, the author of which 
is well known to many of the profession of Western Canada. 
The results of the decisions of the courts as to what are or 
are not valid ballots, are concisely stated in a convenient 
form. Mr. Down has carried out a good idea very happily, 
and his " Guide " will prove of much use in the hurry and 
rush of an election. 

THE MANITOBAN ; A Monthly Magazine and Review of Events. 
Winnipeg : The Manitoban Publishing Company. 

We have received the first two numbers of this maga- 
zine, which, by every indication, will have a prosperous 
future. The want of a review in this province, such as the 
one under consideration, has long been felt, and we trust 
that the Manitoban will receive the support it justly 
deserves. It is well printed and neatly got up. The editor 
gives special attention to matters relating to the history of 
this country, and several gentlemen who are well qualified 
have already contributed articles in this connection. The 
price, one dollar per year, is really nominal, and by a very 
advantageous arrangement with the well-known English 
Illustrated^ both periodicals are offered for the exception- 
ally low price of $2.35 per annum. 
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SECOND ANNUAL BAR DINNER. 

The Second Annual Dinner of the Bar of this Province 
was held at the " Manitoba " on the night of Wednesday, 
the 24th instant, under the auspices of the following cona- 
mittee : The Hon. Attorney-General, Messrs. Aikins, Q.C., 
Ewart, Q. C, Tupper, Q. C, Daly,'Q. C, M. P., Haggart, 
Baker, Howard, McLaren, Perdue, Joseph Martin, Cam- 
eron, M.P.P., and Archer Martin, (hon. sec.-treas.) 

Thirty-three gentlemen sat down at nine o'clock in the 
handsome ordinary of the ** Manitoba," the Attorney- 
General presiding and Mr. Ewart, Q. C, in the vice-chair. 
To the right of the Attorney-General were the Hon. Mr. 
Justice Bain, Messrs. J. D. Cameron, M. P. P., Robert 
Cassidy, R. J. Wilson, R. M. Smith, W. R. Ross, A. N. 
McPherson, Arthur Clark, J. J. MoncriefF, (Tribune)^ H. 
A. McLean, J. Obed Smith, Isaac Pitblado, Wm. G. Bain, 
6. R. Howard and W. E. Perdue. To the right of the 
vice-chairman were Messrs. A. W. Ross, M. P., John 
Macbeth, F. H. Phippen, O. H. Clark, J. T. Huggard, F. S. 
Nugent, Alex. Haggart, J. B. McLaren, Wm. Bearisto, G. 



10 WESTERN LAW TIMES. 

H. West, G. A. Elliott, T. J. Mathers, E. 0. Goulding, 
n. E. Crawford, R. H. H. Chapman (Free Press), and 
Archer Martin. The tables were most tastefully garnished 
with choice exotics, arranged in a graceful design, and the 
whole appointments, from the boutonniSre handed to each 
gentleman as he entered, down to the menu, were most 
complete and everything that could be desired. The 
menu was quite original in design, and each of the many 
tempting dishes was accompanied by a quaint aijd appro- 
priate quotation. So great is the demand for copies that it 
has been found necessary to reprint it. The orchestra ren- 
dered an excellent selection of operatic airs which added 
not a little to the enjoyment of the dinner, in the service 
of which the chef excelled himself. 

Letters of regret, because of inability to attend, were 
received from the Hon. Chief Justice, Hon. Messrs. 
Justices Dubuc and Killam, Hon. Marc. A. Girard, the 
Father of the Bar, H. J. Macdonald, Q. C, M. P., W. J. 
Cooper, S. C. Biggs, E. H. Morphy, A. E. McPhillips, 
James Robinson, and others. 

The toast of the " Queen and the Royal Family" was re- 
sponded to right loyally,and was accompanied by the singing 
of the national anthem. The chairman then proposed " Our 
Country, which was replied to by Mr. Frank S. Nugent 
in a happy and patriotic vein. The next toast, that of the 
** Federal and Provincial Parliaments," was proposed by 
the vice-chairman in a neat and humourous speech and 
was responded to by Messrs. A. W. Ross, M. P., and J. D. 
Cameron, M. P. P. The former, who is one of the oldest 
members of the Bar, made a very interesting speech, in 
which he referred to the changes that had taken place in 
the profession in his time, the number of barristers in the 
Commons — 71 out of 215 — and the necessity of increasing 
the salaries of the judges. Mr. Cameron well sustained 
his reputation as an after-dinner speaker and took occa- 
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sion to refer to the necessity of obtaining legislation to arm 
the Law Society with power to purify the profession and 
so keep up its high standard. 

"Bench and Bar" was fresponded to by Hon. Mr. 
Justice Bain and Mr. W. E. Perdue. In the course of a 
graceful speech the learned judge took occasion to remark 
that though a member of the bench, he was yet a member 
of the bar, and expressed the pleasure it gave him to be 
present at the annual dinner, and congratulated the com- 
mittee on the establishment of it as one of the permanent 
institutions of the profession, out of which a great deal of 
good would arise in the fostering and promotion of a 
proper esprit de corps. The hearty co-operation of the bar 
with the bench was one of the reasons why the administra- 
tion of justice in Canada stood on the lofty plane that it 
did. The speaker was very heartily applauded on resum- 
ing his seat. Mr. Perdue made a witty reply on behalf of 
the bar, treating this popular toast in a very entertaining 
manner. 

" The Ladies " found worthy champions in Messrs. 
Cassidy and Mathers. This is an old toast for the first-named 
gentleman, and on this occasion he excelled himself ; Mr. 
Mathers, on short notice, acquitted himself capitally and 
made a very favourable impression. 

The editor of this journal had the honour of replying 
to " The Legal Press." 

Mr. Justice Bain, just at parting, begged leave to pro- 
pose the health of the " Chairman," in replying to which 
the Attorney-General stated that this was the first time he 
had been able to attend the bar dinner, and that he had 
concluded to do so in the first place mainly because of his 
official position as the head of the bar, but now that he 
had attended and had experienced so much pleasure from 
the evening's entertainment, and realized the great amount 
of good it was accomplishing, he would in future be one 
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of the warmest supporterti of the annual dinner ; he held it 
to be the duty of every member of the bar to do all that he 
could to encourage a high moral tone, and regarded this 
annual dinner, affording as it did a means of bringing 
together the profession, as a most valuable aid towards 
attaining that object ; in conclusion he warmly congratu- 
lated the bar and the committee on the success that had 
cmwned their efforts. 

The national anthem was then sung and the diners dis- 
persed at 1:30 a.m. after what according to the daily 
press, " will long be remembered as one of the most pleas- 
ant dinners ever held in the city," and which was remark- 
able for the cordiality and bonhomie which prevailed. 

We have been requested to thank the following 
members of the bar, who, while unavoidably absent, yet 
gave the committee their support in the most practical 
manner by generously contributing towards the expenses : 
Messrs. J. A. M. Aikins, Q.C., W. H. Culver, Q.C., Hugh 
J. Macdonald, Q.C., M.P., J. Stewart Tupper, Q.C., Isaac 
Campbell, Q.C., James Fisher, M.P.P., J. E. P. Prender- 
gast, M.P.P., G. W. Baker, J. H. Munson, R. W. Jameson, 
J. Stanley Hough, W. Hill Nash, E. D. Carey, J. H. 
Brown, A. V. McClenaghen, Ghent Davis, R. Ross Suth- 
erland, W. J. Tupper, Alex. McLeod, Alex. Howden, 
James Heap, Alex. Dawson, J. T. Robarts, W. F. McCreary, 
J. G. Harvey, R. M. Thomson and J. A. Machray. 

JUSTICES' JUSTICE. 

The rural J.P. is proverbially wrong-headed and not 
seldom tyrannical and oppressive. Take for instance the 
harsh and cruel action of the three worthies of St. Laurent, 
Messrs. Hepworth, Mulvihill and Dickson, who coerced a 
poor wretch, who had been arrested on the groundless charge 
of stealing a bedstead of practically no value and which he 
claims to be his own, into entering into an agreement to 
hand over his own property to the prosecutor, pay the 
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costs of the court, and fifty dollars damages (?) and 
not to appeal from this monstrous finding ! 

We are glad to see that the Hon. Mr. Justice Dubuc 
stigmatized * tliese iniquitous proceedings as "a gross abuse 
of the criminal process of the court for the purpose of 
obtaining an undue advantage in a most trival matter," 
and immediately directed a certiorari to issue. What 
shall we say of the learned Q. C. who, having only an 
inexperienced solicitor's clerk opposed to him, allowed 
such a travesty on justice to be perpetrated ? 

THE PATENTS OF QUEEN'S COUNSEL. 

To the general public the spectacle of three Queen's 
Counsel presenting their patents to the Court of Queen's 
Bench the other day in order to determine the right of 
precedence between them is incomprehensible. It is 
nevertheless right and proper that these questions should 
be settled now, for though at present, owing to the general 
excellent working of our judicial system and the capital 
Tuesday Trials there is never such a block of business in 
court or in chambers that counsel cannot be heard, and so 
the right of pre-audience amounts to little, yet the rapid 
growth of our population and the increase of business 
which will be consequent thereon and make this right of 
importance, justifies its assertion now. The, relatively, 
few members of our profession, however, who do not 
already possess the right to drape their classic forms in 
silk instead of stufi^, need not be unduly alarmed that 
their ordinary rights as citizens will be encroached upon. 
On the way up to the court house they can still drop their 
" fare in the box on entering the car " without waiting for 
the silk gownsman to first purchase a " bunch " of 25 tickets 
for a dollar from the driver, permitting the frosty air to pour 



* See report of Regina v. Lacoursiere in this issue. 
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throngh the open door and soar up their trouser leg» 
while doing so. 

We can further assure them that at luncheon in the 
court house, during the assizes, they can " tackle " one of 
the caterer's historic sandwiches without waiting to thresh 
out the question with their "senior" as to whether he is 
entitled as of right to take a first "whirl " at the collection 
of antiques which is provided for the delectation of the 
legal profession under that style of cause. 

And finally, as an example of true " British justice," 
we unhesitatingly state that the well-known court house 
official who vends the law stamps of Her Majesty's Govern- 
ment for this Province, is no respecter of persons, and in the 
scramble for his wares during a busy morning, the hum- 
blest articled clerk who presents even 10 cents, cash, 
will receive attention before the most august member of 
the Bar who endeavours to do business on an L O. U. 
basis to an unlimited amount, and this without regard to 
the fact that his patent might entitle him to precedence 
over the Chief Justice of Canada himself. 

REAL PROPERTY ACT IN THE N. W. T. 

Our readers will peruse with interest the important 
decision of Hon. Mr. Justice McGuire in the case of re 
Bentley and Morris which we report at length in this 
issue. The effect of this decision is that a mortgage in the 
N. W. T. can be registered without the production of the 
certificate of title, and it would almost seem that the same 
rule applies to the registration of a transfer. 

A TOO ENTERPRISING FIRM. 

Under the guise of attending to business before the 
Supreme Court on behalf of other solicitors, a legal firm in 
Ottawa has sent a touting circular to members of the 
profession in Western Canada who never employed them. 
These enterprising gentlemen should restrain their ardour 
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in this hot pursuit of agency fees, as they are only lowering 
themselves in the opinion of the firms they are beseiging 
for work at Ottawa. 

■ 

NEW BOOKS AT THE LIBRARY. 

Fry on Lunacy, 3rd edition, 1890. 

Black on Judgments, 2 vols., 1891. 

Williams and Bruce's Admiralty Practice, 1886. 

Browne's Admiralty Procedure, 1887. 

Rules of the Vice Admiralty Courts, 1883. 

Buswell on Limitations, 1889. 

Index of Cases Judicially noticed, 1866-1890, by Talbot 

A Fort. 
Lindley on Companies, supplement, 1890. 
Lindley on Partnership, supplement,* 1890. 
Canadian Orders in Council, 1849 to 1874. 
Canadian Consolidated Orders in Council, 1889. 
American Digest, Annual, 1891. 
Chitty's Statutes, Annual Continuation, 1891. 
Sedgwick on Damages, 1891. 
Underbill on Torts, 1889. 
Cobbey on Replevin, 1890. 
British Columbia Statutes, 1891. 
Addison on Contracts, 1892. 
Maine's Ancient Law, 1889. 
Ordinances of N. W. Territories, 1892. 
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FLOTSAM AND JETSAM. 



THE LAW RELATING TO GHOSTS. 

The Psychezetic Society has recently, at the request of 
one of its members whose premises were infested with a 
noisy ghost, taken the opinion of Mr. Bludgeon, Q. C, on 
a series of questions tending to elucidate the law as it 
relates to ghosts. The learned counsel's opinion has been 
forwarded to us for publication, and we have much plea- 
sure in giving prominence to it. Mr. Bludgeon writes as 
follows : — 

1. In answer to the first question, I am of opinion that 
an action for trespass will not lie against a ghost ; it fol- 
lows that an injunction will not be granted. There is 
some uncertainty on the point ; but I think that a ghost i» 
not, at common law, a legal person at all, and therefore 
neither possessed of rights nor subject to liabilities. The: e 
is no record in the books of any such action ; a fact in 
itself negative testimony of no small weight. 

2. Subject to what follows, I think there is a cause of 
action against the executors. It has been held that a 
corpse is the property of its executors as being personal 
property ; the opinion of Taper, V. C, that by reason of 
burial, it might be said to savour of the realty being no 
longer law. The maxim of law is, Mobila sequuntur 
personam — the ghost follows the corpse ; and in my opinion 
the Court would restrain the executors from allowing or 
suffering their ghost to trespass on the premises in ques- 
tion. In this case, however, the difliculty of discovering 
and serving the personal representatives would be almost 
insuperable, the ghost having been dead 500 years. 

3. Yes. If the ghost sets up an adverse title, an action 
would lie on the covenant for quiet enjoyment : but I 
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must add that in my opinion there is evidence, and toler- 
ably clear evidence, that in this case Mr. Squirms took 
with notice of the encumbrance, and, having obtained his 
lease at a lower rent in consideration of it, would be held 
in equity to be estopped from any such proceeding. 

4. If Mr. Squirms is right in his conjecture — and a sur- 
veyor of respectability should be at once employed to 
ascertain whether he is or not — that the body of a ghost 
is buried on the premises, different considerations arise 
As above stated, a body is the property of the executors ; 
but this rule is subject to the wider principle — Qmcquid 
plantaiur solo^ solo cedit ; and in my opinion the ghost by 
being planted or buried on the land, lapsed to the free- 
holder and become part of the inheritance. The freeholder 
must be taken to have known of its presence; and I think, 
although not without a doubt, that on the true construction 
of Mr. Squirms' lease,, the body passed to him under the 
general words, and must be regarded, for the purposes of 
this case, as his own. If I am correct in this, Mr. Squirms 
is the author of his own wrong, and has the remedy in his 
own hands. 

5. No. A ghost cannot require the owner of the pre- 
mises on which his body is to bury it at the expense of the 
owner. In my opinion a ghost has no rights as such. It 
is not my duty to express an opinion on what the law 
ought to be, but merely to state what, in my opinion, it is. 

6. If a spiritualist or other person, against the will of 
the executors or other the owners of a ghost, raises it and 
induces it to leave its owner and enter his service, I think 
an action would lie [Lumley v. Gye^ 2 E. and B. 216-239). 

7. A man has no right, in order to indulge his own 
taste, to introduce any ghost he may possess into his aunt's 
house, thereby destroying the amenity of her residence. 
Sic utere tuo ut alienumnon laedas. A licence for any such 
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purpose is revocable, unless given for valuable considera- 
tion. 

8. No. There is no such easement known to the law. 
A custom would require strict proof. 

9. A ghost instructed to haunt any person on account 
of his employer, cannot with permission employ another 
to fulfil his duties. Delegatus non potest delegare. 

10. The suspicion of an authentic ghost being on the 
premises does not warrant the officers of the Society in * 
entering or remaining on the premises, nor in demanding 
refreshments while engaged thereon. If the interest of 
science demand such powers, recourse must be had to the 
Legislature. It is impossible for me to express any opinion 
as to the result of such an application. 

11. The Public Health Act, in my opinion, gives the 
sanitary authority no jurisdiction over ghosts. 

12. If the suggested explanation of the ghost's cries 
and groans be correct, the Court of the Ordinary would 
seem the proper tribunal. I recommend that the opinion 
of counsel learned in ecclesiastical law be taken on this 
point. 

3 Mortar Buildings, Temple. Samuel Bludgeon. 

— St. James Gazette. 

FOOLING A NEWSPAPER. 

By the law of England can a man inarry liis widow's sister?— W.K.G. 

The is nothing; in the ftatute law of England to prevent him from 

doing so ; but the eonnnon law forbids such a marriage.— New York Sun. 

Oh, it does, does it. What has the common law to do 
with a man after his wife has put on mourning ? Bring 
your great legal intellect to hear on that point. Does 
a man not have to die in order to create a widow ? And 
that being true, how can he marry her sister ? JV. Y. 
Morning Advertiser. 
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REVIEWS. 



The Montfily Law Digest and Reporter, containing a complete 
digest of all the decisions of the month, relating to mercantile law, the 
law of corporation, evidence, torts, patent, copyright, constitutional, crim- 
inal and other hranches of the law, etc., gathered from each province of 
the Dominion, the United States, England, France, Ireland and Scotland. 
Edited by F. Longueville Snow, Law Librarian, Montreal : A. Periard, 
Montreal. $6.00 per annum. 

One is almost alarmed at the comprehensive and cos- 
mopolitan " platform " of this latest addition to the legal 
press of Canada, and the editor will manifestly have his 
hands full in faithfully carrying out the spirit of the enter- 
prise. We hope it will be so carried out, for if it is — and 
judging by the initial number there is no reason why it 
should not be — this periodical will prove of very great as- 
sistance to the legal profession. All of its 66 pages are 
not devoted to the digest, for a good article on Public 
Policy, and other notes, take up the last seventeen pages. 
The printing is good, and the paper, but the margin is a 
little too narrow. Our new contemporary has our heart- 
iest wishes for success, and we are glad to welcome such a 
very creditable new-comer to the fraternity of legal 
journalism. 

Without a Will, Then ? Laws of New York. By John L. 
Branch, Ck>unsellor-at-law, Monograph Publishing Company, New York, 
1892. 

This is a sumptuously printed and gotten up brochure 
from the pen of the late .editor of the Surrogate. He 
treats in a very ingenious and novel manner of in- 
testate succession to personal property in the state of 
New York. Mr. Branch has solved the meaning of 
multum in parvo, for he has condensed, by means of signs 
and abbreviations, a surprising amount of information re- 
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lating to the estates of intestates, and those entitled to 
succeed thereto. We wish we had something like it in 
this province. 



THE LAW SOCIETY OF MANITOBA. 



Convocation of the Benchers. 



hilary term. 
Winnipeg, Monday, February 1, 1892. 

Present : Mr. Isaac Campbell, Q.C, president ; Mr. Alex. Haggart, 
pecretary ; Messrs. Aikins, Q.C, Kennedy, Q.C, Perdue and Cooper. 

Report of the examining committee, dated 20th January, 1892, pre- 
sented and read. 

Ordered that the same be received and adopted. 

Ordered that D. AV. McKerchar be admitted as a student at law, and 
articled clerk. 

Ordered that Mr. Geo. Patterson be called to the Bar. 

Ordered that Mr. M. L. Grimmctt be admitted as an attorney ; and 
that the petition of Mr. T. L. Metcalf be granted. 

Report from the examiners, dated 1st February, 1892, presented and 
read. Ordered that the same be received and adopted. 

Ordered that J. £. Martin, be allowed his priminary examination, 
and that he be admitted as a student-at-law and articled clerk. 

Ordered that W. Hart-McHarg be allow^ed the first intermediate 
examination. 

Ordered that T. C Elliott and T. L. Metcalf be allowed the second 
intermediate examination. 

Ordered that Mr. G. Patterson be admitted as an attorney, and that 
Mr. H. H. Goulter be called to the Bar. 

Tuesday, February 2, 1892. 

Present : Mr. Munson, treasurer ; Mr. Haggart, secretary ; Messrs. 
Aikins, Q.C, Kennedy, Q.C, Perdue, Richards and Nugent. 
In the absence of the president the treasurer took the chair. 
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The minutes of the meeting held on December llth, 1891, and Ist 
February, 18i)2, were read and confinned. 

Two communicatione from H. L. Adolph, dated January 4 and 29, 
1892, read and considered. 

Ordered that the Secretary write him that the Society cannot make 
any exception to the printed curriculum, in his favour, as he requested. 

Letters from R. H. Winters, re Boultbee, dated 16 January, 1892, 
read, and 

Ordered to be filed. 

Letter read from the Gars well Co., dated 26th January, 1892, request- 
ing that two copies of vol. 5 of the Manitoba Rei)Orts be sent them. 

Ordered that the question of reprinting vol. 5, Manitoba Reports, be 
referred to the reporting committee. 

Letter read from V. A. Long, dated 29th January, 1892, with refer- 
ence to (tainting a portrait of the late Hon. A. Morris at present. 

Ordered that the Secretary write him that it is not the intention of 
the Benchers to paint a portrait of Hon. A. Morris at present. 

Letter read from Mr. Ghent Davis, dated the 2nd February, 1892, 
with regard to the law reporting. 

Ordered that same be referred to reporting committee. 

Letter read from Mr. F. C. Wade enclosing the rule of Court striking 
olf R. L. Ashbaugh's name from the Attorney's roll, and the rule dis- 
missing his appeal to the Full Court. 

Ordered that the Secretary be requested to attend in court, and have 
Ashbaugh's name struck off the Attorney's roll. 

Ordered that the Secretary be requested to apply to the court to 
$<trike off the rolls the names of those meml)ers set out in the schedule to 
by-law 19. 

Ordered that it be referred to the committee on Legislation to con- 
sider the question of amending the Law Society's Act so as to provide 
that if a barrister be struck off the roll, he should also be struck off the 
attorney's roll ; and if an attorney be struck off the roll, he should also 
be struck off the barrister's roll ; 

And that the committee be requested to consider the question of the 
admission in Manitoba of advocates from the N. W. T. 

The treasurer presented his statement from 5th May to 31st Dec., 
1891. Ordered that the treasurer's statement for the year 1891 be referred 
to the auditors, and that Messrs. Bearisto and Macleod be appointed 
auditors. 

On motion for the third reading of the by-law to strike certain mem- 
bers off the rolls for non-payment of fees, a letter was read requesting a 
postponement on behalf of Mr. J. J. Conacher. 

Ordered that the third reading of the by-law stand for the next 
meeting. 
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Ordered that the Society approve of the action of the Secretary in 
the matter of his correspondence with the Att'y-General, with regaid to 
an allied infringment of the Real Property Act in the Land Titlw 
Office. 

Ordered that Messrs. Munson, Aikins, Perdue, Camphell and H^- 
gart be a committee to arrange with the Judges of the Queen's Bench to 
form a joint delegation to wait upon and interview the local Government 
with a view to increasing the Court House accommodation. 

Friday, February 12, 1892. 

Present : Mr. Isaac Campbell. Q.C., president ; Mr. Haggart, secre- 
tary ; Messrs. Aikins, Q.C., Kennedy, Q.C., Nugent and Perdue. 

The president took the chair. 

The minutes of last meeting were read and confirmed. 

Report presented from the auditors certifying that they had examin- 
ed the books and accounts of the treasurer for the year 1891, and found 
the same correct. 

Ordered that the report be received and adopted, and that the trea- 
surer's statement for the year 1891 be printed and distributed amongst 
the members. 

Report presented from the reporting committee, dated the 9th of 
February, 1892, with regard to printing vol. 8 of Manitoba Reports, and 
reprinting vol. 6 of Manitoba Reports. Moved and seconded that the 
reixjrt be adopted. 

Moved in amendment and seconded that the first clause of the report 
recommending the acceptance of the tender of R. D. Richardson for 
printing vol. 8 M. R., be adopted, and that the consideration of the second 
clause as to a reprint of vol. 5, be allowed to stand over. 

The amendment carried. 

Ordered that the third reading of thfe by-law to strike certain mem- 
bers off the rolls for non-payment of fees, stand until next term. 

Ordered that Mr. Richards and Mr. Cumberland be appointed to act 
as scrutineers at the next election of Benchers. Ordered that Mr. 
Perdue act as treasurer at the next election, in case the treasurer be 
absent. 

The secretary presented a certified list of voters. 

Ordered that the list presented be the list of voters entitled to vote 
at the next election. 

Ordered that the secretary be requested to have printed all the papers 
necessary for the election. 

Ordered that when any changes are made in the curriculum, that 
the subjects of the primary examination be assimilated as far as possible 
with those of the previous examination in the University of Manitoba. 
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"fVe will sell to no man, rve will deny no man, or defer right nor Justice." 

— Magna Charta. 



Vol. III. MARCH, 1892. No. 3, 



DE PR/ESENTI. 



FREEDOM FROM CRIME. 

At the assize which was held by the Honourable Chief 
Justice in this city last* Autumn, he took occasion to 
remark on the number of serious offences which were on 
the docket before him. 

It is pleasant to think that since that time an almost 
unexampled era of good behaviour has set in, and it seems 
incredible, but none the less true, that not one case arising 
out of a crime committed since the above date has come 
up for trial at the assizes in all three districts of this 
province, and there has been no necessity to summon the 
grand jury. At Brandon and Portage la Prairie it was the 
pleasant duty of the respective sheriffs to present white 
gloves to the presiding judge, and the only criminal case 
tried in Winnipeg was one which was stood over from last 
assize. Commitments under the Speedy Trials Act have 
been exceedingly few, in fact only three, and the offen- 
ces of a very venial character. 

So far, so good ; but while this speaks volumes for the 
morals of Manitobans, yet we regret, deeply regret, that 



24 WESTERN LAW TIMES. 

the spirit of litigation, which ought to actuate all good 
citizens to battle for their rights — and if they have no 
rights, then for the rights which they think they ought to 
have, or privileges at any rate — ^languishes in a manner 
that is truly deplorable. As an evidence of this lament- 
able falling-off we turn to the civil list of the March 
Assize and find that it resembles the tragic state of affairs 
depicted in the deathless ode of the '^Walrus and the 
Carpenter " : 

" No birds were flying overhead — 
There were no birds to fly." 

"Which may be paraphrased thus : 

" No suits shrewd counsel tried to win — 
There were no suits to try." 

THE LAW SOCIETY'S FINANCES. 

The statement of revenue and expenditure of the Lslw 
Society for 1891 has been issued to its members. It is 
got up in the time-honoured hugger-mugger fashion by 
which you are enabled to extract from it the least possible 
amount of information in the longest possible space of 
time. It should be so arranged, at least it is only reason- 
able to suppose so, that the revenue and expenditure could 
be ascertained at first glance, but this result is shrouded 
in mystery and entails some figuring on the part of the 
eager enquirer. However, we are thankful for one thing, 
and that is that the amount expended, and well expended, 
for the portrait of the Chief Justice has been properly- 
charged up to capital account, and there is now to the 
credit of special account the handsome sum of $19,500. 
The general account is overdrawn to a trifling extent, 
$44.58. 

The profession cannot be charged with endeavouring 
to shield erring attorneys. A recent prosecution has cost 
no less than $850.67, of which $559.11 has been paid to 
Mr. Fred. Wade and $291.56 to Messrs. Archibald, 
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Howell and Cumberland. We cannot truthfully say that 
the result of this prosecution has been very successful or 
satisfactory, for owing to the point as to disbarring the 
delinquent attorney as a barrister having been overlooked 
and not raised at the proper timet the court in Term 
refused to allow it to be argued, and the attorney is still 
on the roll of barristers — a most regrettable state of affairs. 

THE ELECTION OF BENCHERS. 

The time approaches for the triennial election of gentle- 
men to fill the important positions of benchers of the Law 
Society of Manitoba. We have nothing to say in regard 
to the selection except that the bar should be very careful 
in their choice, and elect only those whom they think have 
the best interests of the profession at heart, and who are 
prepared to take active steps to promote the welfare of the 
Society., 

Those benchers who have worked faithfully and con- 
stantly are entitled to re-election, and we feel sure that 
they will be elected, but on the other hand there is no 
question but that it is not in the best interests of the Soci- 
ety that some of the present representatives should be 
returned to ofiice. 

The junior bar should not let this chance go by of elect- 
ing at least two of their number who are in full accord and 
sympathy with them, and in whom they may have full 
confidence. 

POLICE COURT PROSECUTORS. 

We are glad to learn that Mr. Joseph Wolf, J.P., the 
Magistrate presiding at the Police Court in this City on 
the tenth inst., took occasion to administer a severe and 
very fitting rebuke to the parties before him in an assault 
case, which had attracted some little attention because of 

t Vide judgment of Killam, J., Be Ashbaugk, 2 W. L. T. at page 83. 
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peculiar circumstances connected with it. When the case 
was called the previous day the prosecutor did not appear, 
but handed in a written statement to the effect that the 
matter had been settled out of court. The Magistrate very 
properly refused to accept such a document and adjourned 
the case to the following day, the tenth, after issuing a 
subpoena to compel the attendance of the parties. When 
they appeared before him he told them in plain language 
that proceedings of that nature would not be tolerated, 
that parties must either keep out of court or have the 
matters complained of ajudicated upon by the Magistrate ac- 
cording to law, and that the improper practice of laying 
informations and withdrawing the charges under suspicious 
circumstances must be stopped, as he would not allow the 
court to be used as a vehicle to attain such ends. 

Strangely enough the Magistrate who presided over 
the Police Court in Toronto made use of similar language 
the following day, but expressed himself in even Wronger 
terms. 

We are heartily glad that this course has been decided 
on. Thanks to a most capable Chief of Police and efficient 
staff, the city is remarkably free from crime, and for that 
very reason when cases do come up for trial, care should be 
taken that justice is strictly administered and no such solemn 
farces allowed to be acted as one a few weeks ago where a 
charge of perjury against a prisoner was withdrawn, and 
then a statutory declaration of the accused was read to 
the court in which the recently liberated prisoner swore 
that he had lied when laying an information on which the 
present prosecutor had founded the charge against him. 
The brazen perjurer then left the court without the slightest 
objection on the part of any one. This seems beyond 
belief, it is nevertheless a fact, and a reproach to the ad- 
ministration of justice. The Attorney-General's Depart- 
ment ought to inquire into this affair. 
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THE LOAVES AND FISHES. 

As the legal profession, like the public, always takes a 
great interest in those of its members who are supposed to 
flourish under the refreshing dew of government patronage, 
-we give a list of such gentlemen taken from the Govern- 
ment returns, and hope they will all be on again next year 
— ^and ourselves also : 

1891. 

Attomey-Generars department $5,635 16 

H. H. Goulter 10 00 

AUen and Cameron 881 68 

Fred. C. Wade 492 85 

J. H. Haverson 6 00 

Mulock and Robarts 40 00 

Munro, West and Mathers 1,456 35 

Archibald & HoweU 875 40 

A. M. Peterson 456 90 

Burke Corliett— extradition 155 20 

Smith Curtis 92 85 

W. F. Ellis 10 00 

GormuUy and Sinclair 959 00 

Henderson and Matheson 283 14 

A. A. McClellan 15 00 

D. A. McDonald 120 50 

J. B. McLaren 312 08 

Chris. Robinson, Q. C 500 00 

Perdue and Robinson 1,038 50 

0. H. Clark 153 00 



113,492 61 

In regard to the above, we wish all scoffers and sceptics 
to understand that though some of the above gentlemen 
are undoubtedly patriots, yet we have it on the best 
authority that the terms "patronage" and "patriot" 
though symphonious, are by no means synonymous. 

THE MICHIGAN LAW JOURNAL. 

The latest addition to our exchange list is the Michigan 
Law Journal^ published by the law department of the 
University of Michigan, Ann Arbor, Michigan, and edited 
by Messrs. J. E. Roberts, Eli R. Sutton and others. So 
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far as we are able to judge from the second number, which 
is the one we have received, the success of our newest 
contemporary is assured. Its get up it is evidently mod- 
eled after the Harvard Law Review^ which journal is 
superior in type, paper, and general good taste to all other 
legal periodicals. 



FLOTSAM AND JETSAM. 



THE SALE OF FORT DOUGLAS. 

Much interest naturally attaches to this early seat of 
the Governors of Assiniboia, and it is a matter of regret 
that even its site has crumbled away into the muddy 
and ever encroaching waters of Red River. Perhaps it is 
for the very reason that it exists in history only that any 
additional details concerning the wooden fortress which 
bore the family name of the noble Earl who caused its 
erection are welcomed by the public. Our thanks are due 
to Alexander Logan, Esq., of this city, for a copy of the 
following unique document which evidences the sale of 
the Fort and colony mill to his father, Robert Logan, long 
time Sheriff of Assiniboia, Councillor of that District, and 
Justice of the Peace for the same, all appointments of the 
Hudson's Bay Company. Mr. Alexander Logan resides 
on this property in the old family homestead built by his 
father, and the gap in the banks of the river, where once 
stood Fort Douglas, is plainly visible from his windows. 

An aoreement made this eleventh day of June, one thooaand eight 
hundred and twenty-fiye, between Robert Logan, of Red River settlement, 
of the one part, and the Executors of the late Thomas, Earl of Selkirk, by 
Governor Pelly , their agent, of the other part, as follows : 

The said Robert Logan hereby agrees to purchase from the said 
Executors of the late Thomas Earl of Selkirk, the wind grist-mill now 
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being erected, with the old establishment of Fort Douglas comprising one 
hundred acres of land, for the smn of four hundred pounds sterling, pay- 
able as follows, viz : one hundred and fifty pounds on or before the 1st 
June, 1826 ; one hundred and fifty pounds on or before the 1st June, 
1827, and one hundred pounds on or before the 1st June, 1828. And the 
said Bobert Logan further agrees to grind any grain or pulse that may be 
brought to the said mill from, settlers or othersat amoulter'not exceeding 
that which is established in Canada, to be determined by the Grentlemen 
of the Gatholic Mission. It being well understood that the said mill shall 
be put into the possession of the said Robert Logan ^ a complete and 
finished state. 

In witness whereof the said parties have hereunto set their hands 
this 9th day of July, 1825. 

wu«««, / !>• McKenzie. (Sd.) ROBT. LOGAN. 

^^"^^^'IFras. Heron. (Sd.) R.P.PELLY. 

It is further agreed between Governor Pelly and Mr. Logan that from 
the period of the mills being delivered up to Mr. Logan, Mr. Mitchell 
shall be transferred to him until the expiration of his present contract, 
which takes place on the 1st of June, 1826, for which consideration Mr. 
Logan shall shall pay the one half of Mr. Mitchell's expenses to the estate 
of the late Earl of Selkirk from the time the mill is delivered until the 
first of June aforesaid. 

wu^.w»^ / (Sd.) D. McKenzie. (Sd.) ROBT. LOGAN. 

witnesses,^ ^g^^ Fras. Heron. (Sd.) R. P. PELLY. 

9th June, 1826. 

It is further understood that the chaige or m'oulter for grinding shall 
be 10 per cent., i, e,, if ten bushels are ground, one bushel shall be the 
allowance for the mill. 

(Sd.) GEO. SIMPSON, 

9th March, 1827. Fort Garry. 

THE SHERIFFS OF ASSINIBOIA. 

In our second article on the above subject — vide vol. 
2, p. 4 — ^we stated that we were unable to ascertain who 
was the Sheriff of Assiniboia that succeeded William 
Kempt,* who was appointed October 21, 1828. From in- 
formation we have lately received from J. W. Taylor, Esq., 
U. S. Consul, of this city, we believe that Mr. Robert 
Logan, referred to in our preceding article, is the mis- 

*We find from papers in possession of Alex. Logan, Esq., that the 
name is so spelt, not " Kemp." 
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sing man, and this view is borne out by the following letter 
from the Earl of Selkirk, which is now in possession of 
Mr. Alexander Logan, to whom we are indebted for the 
privilege of publishing it. 



Pmvatk. 

ALEX. Mcdonald, esq., 

Sheriff of Osbiniboia, &c., &c, 

York Factory, 

Or Elsewhere. {Sic .) 



London, May 20th, 1819. 
Dear Sir, — 

In my letters of Novr. 9 and Febry. 25 I acknowledged yours of 
Aug. 30 and Septr. 13. Having concerted with the Directors of the 
H. B. Co. to allow Mr. Logan to go to the settlement in your place, I 
trust that he has relieved you, so as to admit of your revisiting your 
family according to your anxious desire. My letters of Feb. 25th would 
inform you of my anxiety on account of the schemes of the N. W. Co. to 
arrest Gaptain Matthey in order to break up the settlement again, which 
leads me to regret the necessity of your coming away at such a crisis, bat 
necessity has no law. 

I think it is probable that this may meet you at York Factory on 
your way home. You will observe among the letters for Red River one 
addressed to the officer in charge, which you will read and forward ; 
and I request your attention to the different persons and things that are 
to be forwarded. I am dear sir. 

Yours, &c., 

(Sd.) SELKIRK. 

P. S.— I do not recollect whether I desired you to give Mr. Logan 
copies or extracts of my letters to you, so as to put him in full possession 
of my instructions relative to the management of the settlement. If that 
has not already been attended to I trust that you will send such extracts 
now by the boats that go from York Factory to Red River. 

The state of my health h^ not allowed me to write to all those 
whose letters I have to acknowledge. Be so good as to make my apology 
to Mr. Thomas, senr., Mr. Graham, Mr. McPherson and Mr. Archibald 
McDonald, also to Mr. Michael McDonell if he is within reach. 

Mr. Graham proposed to send some flags and medals to the Scioux 
which could not be properly done now that the late treaty has thrown 
their country within the American lines. 

It is not unreasonable to suppose that Mr. Logan 
retained the office till Mr. Alex. Ross was appointed, but 
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this date is aJso uncertain, for though Mr. Boss came to 
Red River in July, 1825, we do not know when he was 
appointed sheriff, but we do know that he held that office 
as early as Feb. 12, 1885. See prior articles. 

In our brief sketch of the life of Sheriff James Ross, 
son of Alexander, we omitted to mention that he was 
called to the bar of this Province on May 8, 1871, and that 
his name stands third on the official list given in volume 
1, page 147. 

NEGRO COLONIAL JUDGES. 

We take the following from the Toronto Mail : — 

Two negroes have attained to judgeships in British colonies. One, 
Joseph Renner Maxwell, is chief judicial officer at the Gamhia, in Africa, 
and oddly enough he has written a work upon the negro question in 
which he speaks with apparent horror of the most striking outward 
peculiarities of his race, and urges as the only method of elevating the 
negro the future miscegenation with other races. The other negro judge 
is Sir W. C. Reeves, chief justice of Barbadoes, in the British West 
Indies. He presides over the Supreme Court, and there are on the island 
seven Police Magistrates of subordinate jurisdiction. 
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BRIEFS- 



Mb. Frbderick C. Wadb has been appointed guardian 
ad litemj vice Mr. John D. Cameron, resigned. 

The cikcus poster advertisement of Fetherstonhaugh 
& Co., of Toronto, patent barristers (/), electrical experts and 
other traders, which graces the cover of the Canada Law 
Journal, has become feimous even in India, as the Indian 
Jurist has given the firm a free notice in its last issae to 
hand. Our Ontario contemporaries rail editoriallj, peri- 
odically and spasmodically, on this professional evil, but it 
appears that they cannot withstand the seductive blandish- 
ments of the profits of their advertising column, and, fling- 
ing consistency to the winds, eagerly accept their little fee, 
and apply the pecuniary salve to their editorial mortifica- 
tions. 

In referring to the case of Bently v. Morris in our last 
issue we remarked that ^^ it would almost seem " that a 
transfer could be registered in the N.-W. Territories 
without the production of the certificate of title. A fur- 
ther consideration of the case and the statute referred to 
leads us to restrict our remarks to the case of a mortgage, 
as the language used by the learned judge is not broad 
enough to place upon it even the very careful and guarded 
construction we did. The case is a very important one 
and we are anxious not to mislead our readers in the 
slightest degree. 

We have been requested to state our opinion on the 
recent reported retainer of several members of the legal 
profession to obstruct a bill regarding the electric railway 
now before the Legislature. We must decline to express 
an opinion, as these gentlemen, with one or two exceptions. 
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are manifestly not retained as parliamentary counsel, but as 
lobbyists pure and simple, and because of the ^^ influence" 
they have, or are supposed to have, with certain members 
of the Legislature. With such, employed as they are as 
politicians, not as counsel, a legal journal has nothing to 
do. The subject is not an attractive one and we gladly 
leave it to the lay press. 

It really is time that a catalogue of the Law Society's 
Library was issued. Even a rough list of text books 
would be of great assistance to the profession, who are 
tired of the mutilated book-seller's list tied to a string and 
nailed to the wall, which at present disgraces the library. 
The libraries of the Counties of Wentworth and York, 
neither of them nearly so large or old as our own, have 
excellent catalogues. Who is to blame in the matter ? 

In cub report of the case of Regina v. LacoursierCj 
Seports, p. 34, we stated that Mr. Delaronde was not an 
articled clerk. Our information was derived from a source 
which warranted the statement, but we have since ascer^ 
tained that this gentleman is under articles to Mr. Pender- 
gast, M.P.P. 

The last number of the Green Bag has an excellent 
portrait and sketch of the celebrated counsel. Sir Charles 
Russell, who is, taking all in all, the foremost advocate oi 
the day. Sir Charles, like so many other distinguished 
lawyers, is an Irishman. 

We have received a catalogue from a bookseller in 
England addressed to us at 

WINNIPEG, 

Mass., U.S.A. (f) 
It is undoubtedly a great advantage for a city to have a 
distinctive name, even if ugly. 
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REVIEWS. 



A MANUAL of County Coart Practice in Ontario comprising the 
statutes and rules relating to the powers and duties of County Court 
Judges, and the jurisdiction, procedure and practice of the County and 
District courts of the Province of Ontario, and in appeals there&om to 
the Court of Appeal, with decisions in Ontario, Nova Scotia, New Bruns- 
wick, Manitoba and England, and the County Court tariff. By M. J. 
Gorman, L. L. B., of Oegoode Hall, Barrister-at-law. Toronto, The Cars- 
well Co. (Ltd.), 1890. 

While Mr. Gorman's book will be of greater use in On- 
tario than in this province, mainly owing to the change of 
procedure relating to appeals, yet it will none the less prove 
of much assistance to the Manitoba bar. The annotations 
are terse and to the point, and the cases appear in general 
to be up to date, though the author might have consulted 
this journal to advantage so far as regards the cases of this 
province. The Manual deserves support, which we hear- 
tily trust will be given it. Typographically the book is 
very good, and it is moreover neatly bound. The index 
appears to be specially good, a very commendable feature. 
Mr. Gorman is to be congratulated on the result of his 
labours. 
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"i§^e will sell to no matif we will deny no man, or defer right nor justice " 

—Magna Charta. 



Vol. III. APRIL, 1892. No. 4. 



DE PR>ESENTI. 



AN EXTRAORDINARY AFFAIR. 

Novelists are often accused of founding their tales 
on improbable and fantastic plots. We believe they can 
plead " not guilty " to the charge. If we are asked our 
reasons, we reply, read the following plain statement of 
facts and then confess that you have to admit the possi- 
bility of the wildest conceits. 

A year ago a farmer residing at Rathwell, in this pro- 
vince, became tired of communing in the solitude of the 
treeless prairies with the gophers, the mosquitoes and the 
early frosts, and concluded to get a wife to chop wood, 
stand off machine agents, scare away tramps, perform 
statute labour and attend to other light " chores " incident- 
al to life in a new country. Through the seductive influ- 
ence of a matrimonial agent he, after an exchange of 
photographs, found a damsel from London, Ontario, willing 
to throw in her lot with his, and they were duly married 
in this city on the 24th July last. Whether the lady 
proved equal to the little domestic duties above enumerated 
we do not know, but certain it is that owing to the kindly 
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intervention of a gay Lothario in the person of the partner 
of the aforesaid ^^granger^', one Frederick Dale, the social re- 
lations of the triumvirate became slightly mixed, and at a 
solemn conference which was held between the interested 
parties, it became apparent that the ^^ lord of the manor " 
was regarded rather in the light of an obstacle than a 
husband. He proved to be very accomodating, however, 
and it was resolved to annul the first marriage by simply 
restoring the wedding ring to the husband and burning 
the marriage certificate, which was immediately done. 
After this divorce a mensa et thorOj the foreclosed partner 
of her joys bestowed the blushing bride upon the devoted 
farm-hand, who, we are glad to say, even in the midst of 
these very trying and agitating circumstances yet retained 
sufficient presence of mind to buy back the wedding ring, 
(at a big discount doubtless) from the prior owner of the 
legal estate, who evidently heartily appreciated this delicate 
attention in relieving him of " dead stock," for he gaily 
drove the bridal party down to the station where they 
took the train for Winnipeg. Saying nothing about the 
slight irregularity of these proceedings, they went as spinster 
and bachelor before an unsuspecting minister of the gospel, 
who proceeded to make the bridegroom a husband and the 
bride a wife de novo. 

To cut a long story short the lynx-eyed minions of the 
law, with a most shameful lack of sentiment, swooped 
down on the turtle-doves and haled the much-married 
lady before a magistrate who sent her up for trial 
to the Queen's Bench. The lovers, however, succeeded in 
convincing the Crown Prosecutor that they had acted in 
perfect good &ith and in entire ignorance of the law, how- 
ever incredible it may appeto in these Jin de s\icle times, 
but as it proved that the unhappy woman was about to 
become a mother, the Hon. Mr. Justice Bwi, before whom 
the matter was tried on the 13th instant, ordered that she 
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should be liberated, to come up for sentence when called 
upon. 

THE PROHIBITIONISTS AND THE PLEBISCITE. 

A very strange bill has just passed its second reading 
in our Local Legislature. It is entitled a ^^ Bill to enable 
the electors of Manitoba to register their votes (at the com- 
ing general elections) upon the advisability of the introduc- 
tion of a law totally prohibiting the importation, manufac- 
ture and sale of intoxicating liquor into or in the Province 
of Manitoba." 

The greatest doubts exist as to the constitutionality of 
this measure, both as regards the reference to the people 
and the jurisdiction to enforce the act. The fact that 
a plebiscite ie unknown in English history is the very 
strongest argument against it, not, as some have stated, 
that provided there is nothing against it the inference is 
that the Legislature has the right to adopt such a proceed- 
ing, the result of which is to instruct the law-givers of the 
province to pass certain legislation. The bill will apparently 
be allowed to pass with the idea of getting the opinion of 
the people first, and then inquiring into the jurisdiction of 
the province afterwards. This, we submit, is a totally 
wrong principal of legislation and a pernicious one upon 
which to proceed. We believe it will be productive of 
serious complications hereafter. First let our legislators 
satisify themselves that they are acting constitutionally, 
then let them proceed to carry out their lawful enact- 
ments. 

ADDITIONS TO THE COURT HOUSE. 

It looks as though additions were about to be made to 
the present court house, as the sum oi $25,000 has been set 
apart by the Government for that purpose. No doubt 
increased accommodation is much needed, as there should 
be more room for the judges, including a conference room. 
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and the gloomy dungeon in the basement which is at 
present devoted to the uses of the bar should be atilized as 
a store-room for firewood, as originally intended ; or better 
still, it might be converted into a vault and reserved as a 
place in which to bury the architect who designed so ill- 
planned a building, whenever he shall be gathered to his 
fathers and his mothers-in-law. We have always thought, 
and still think, that as the situation of the court house is 
BO inconvenient, the judges should two years ago have co- 
operated with the bar in endeavouring to procure a building 
down town, and we think this could have been done, and 
the present court house used for some other purpose. 
However, a delay of two years has resulted in nothing, and 
as we are positively assured that the Government will not 
buy another site (certainly the Law Society will not — ^the 
profession has put itself on record on that point unmis- 
takably), we think that further opposition would be 
contumacious. 

AN UNWARRANTED ATTACK. 

During the debate on the estimates a most unwarranted 
attack was made on Mr. H. A. McLean, chief clerk in the 
Attorney General's Department. When we say that it was 
characterized by vulgarity, personal abuse and untruthful- 
ness, it becomes unnecessary to state that the author of it 
was Mr. A. P. Martin, the notorious member for Morris. 
This is the gifted unlicensed conveyancer, who, some little 
while ago, gave evidence of his fitness to criticize things 
legal, by conveying an unfortunate man's farm to the wrong 
party for the cheap, nasty and unlawful charge of one 
dollar! However, Mr. Martin's spiteful and malicious 
assault has proved to be a veritable boomerang, as it gave 
the Ministry, and every barrister in the House, an opportun- 
ity to publicly testify to the high opinion they entertained 
of the chief clerk's ability. The Hon, (?) Member was 
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forced practically to apologize for this contemptible action 
which, we are glad to say, received no support from 
the rest of the Opposition. 

FORMALITY IN U. S. COURTS. 

Those who are of the opinion that there is a lack of 
proper formality in the higher courts of the United States 
are qaite mistaken. The Chicago Legal News for the 2nd 
instant has an excellent reproduction of a photograph 
taken of the three imposing judges who form the Bench of 
the United States Court of Appeals for the Seventh Circuit, 
which was opened at Chicago, October 5th, 1891. This 
was the first occasion on which robes were worn by judges 
of any court in Illinois. We learn that the judges entered 
*'with the greatest dignity, clothed in their judicial gowns, 
and all present arose with one accord to do them honour." 
The crier announced ^^ The Honourable Judges of the Court 
of Appeals for the Seventh Judicial District ! " and "the 
judges standing before the bench bowed to those present 
whereupon the spectators returned the bow with the great- 
est solemnity." Having seated themselves the crier pro- 
claimed, "Oyez ! Oyez ! Oyez ! All persons having business 
with this Honourable Court are admonished to draw near. 
God save the United States and this Honourable Court ! " 

The courteous salutation of these eminent judges is 
something that might be copied with advantage by our 
judiciary on similar occasions. 
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FLOTSAM AND JETSAM 



AH SIN AND THE LAND OF THE FREE (7) 

The Hoaee of Representatives on Monday passed by a very laiige ma- 
jority the so-called Gteary bill, a most stringent measure for the exclu- 
sion of the Chinese. How severe the restrictions of the measure are will 
be seen from a summary of its provisions. The bill absolutely prohibits 
any Chinese, whether or not subjects of China (excepting diplomatic and 
consular officers and servants), from entering the United States ; pro- 
hibits Chinese who may hereafter leave the United States from returning 
to this country ; provides for a fine of |500 and imprisonment of one 
year in the case of the master of a vessel who knowingly lands any 
Chinese ; requires the production of official credentials by diplomatic and 
consular officers before they can enter the United States ; authorizes 
collectors of customs and deputies to take testimony relative to the iden- 
tification of Chinese, and provides for the punishment of perjury ; makes 
liable to forfeiture to the United States any vessel whose master know- 
ingly violates the act ; makes subject to a fine of $1,000 and imprison- 
ment for one year any person who knowingly abets in bringing Chinese 
into the United States by land or water ; makes liable to arrest upon 
warrant issued by any justice, judge or United States commissioner, 
Chinese or persons of Chinese descent entering the United States by 
crossing its boundary lines or found unlawfully in the United Sates, and 
provides for the punishment of the Chinese by imprisonment not exceed- 
ing five years and subsequent removal from the United States to the 
country whence they came , provided, that when they come to the 
United States from China by way of contiguous foreign territory they 
shall be returned to China. 

This is not all, however. The bill is made to apply to subjects of 
China and all Chinese, even if subjects of any other foreign power, though 
it allows the Secretary of the Treasury to admit Chinese other than 
laborers or artisans to temporarily visit the United States under such 
rules as he may prescribe. Furthermore, the bill prohibits the admis- 
sion of Chinese to citizenship ; imposes a fine of $1,000 and the penalty 
of imprisonment for one year upon persons violating any pajrt of the act ; 
authorizes the collectors of customs to find who aie and who are not 
Chinese, making their decision reviewable only by the Secretary of the 
Treasury, and during the determination of such questions and pending 
habeas eorpus proceedings leaving the persons in whose behalf writs are 
ieeued in the custody of the collector ; requires the Chinese now within 
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the United States to apply to the Commissioners of Internal Revenue of 
their respective districts for a certificate of residence under the same 
penalties as are otherwise prescribed ; authorizes the Secretary of the 
Treasury to make rules for the issue of certificates ; requires the certifi- 
cate to contain a photograph of the applicant, with full description, and 
imposes a licence fee of ^ for its issue, the funds so collected being in- 
tended to defray the expenses of enforcing the act. Finally the bill 
repeals all acts inconsistent with it, and abrogates, sets aside and repeals 
the provisions of all treaties now in force between the United States and 
China which may conflict with its provisions. 

This is a piece of hasty and uncritical legislation. There is a very 
general agreement of opinion as to the necessity of restricting Chinese 
immigration, and reasonable legislation having that end in view will 
meet with the public support. But the measure which has passed the 
House is much more than a measure of restriction ; it is in fact a measure 
of prohibition, except as far as the diplomatic and consular representa- 
tives of China are concerned. Moreover, as has been pointed out by Mr. 
Hitt of Illinois, one of the best informed members of the House in refer- 
ence to matters connected with our foreign relations, the measure is in 
direct violation of some of the provisions of our treaties with China. 
The enactment of the law would carry with it the abrogation of those 
provisions. This would be dealing with the provisions of treaties in an 
unnecessarily arbitrary manner, and would reflect little credit upon our 
government, which would lose in dignity in the eyes of foreign nations. 
These are considerations which are more likely to be taken into account 
by the Senate than by the House, and they are considerations which 
should appeal strongly to the President if he should have occasion to 
pass upon the bill. — BradstreeCs, N, F., April 9^ 1892, 

FACFTIiE. 

Congressman Mason of Chicago told a story of a somewhat remark- 
able experience he had not long ago on a one horse railway in the wild 
and woolly west. 

'' There was only one passenger car," he said, *' and it was full. So 

was the conductor. At all events I thought so from the manner in 

which he addressed me concerning a valise my side. 

' Take that thing into the baggage car,' he remarked, very peremp- 
torily. 

I looked at him somewhat surprised, and without makjng any 

response. 

* Do you hear what I say 7 ' he demanded. 

* Yes, I do,' I answered. 

He went away to collect some tickets. When he came back about 
ten minutes later he looked angry. 

' I thought I told you to take that valise into the baggage car,' he 
yelled. 
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* I heard you/ I responded mildly. 

* Then, why haven't you done it 7 ' 
' Because I don't propose to/ 
•You don't, eh 7' 

* No, sir.' 

' The hades you say/ he roared, ' I'd have you know that I'm the 
hoes of this train, and I don't put up with impudence from no dudee. 
You snake that bag out of here right away or III chuck it through the 
window in just two minutes.' 

At that moment we slowed up, approached a station, and the con- 
ductor went out on the platform. More passengers got aboard, and when 
he came back several persons were standing up in the aisle. I just sat 
still, wondering to have been called a dude for the first time in my life. 

' What ! ' shouted the ticket puncher upon his return, ' You won't 
pay any attention to what I say, eh ? Well, here goes ! ' 

With that he picked up the valise and threw it out the car window. 
We were going at the rate of about fifteen miles an hour at the time. I 
said nothing, and a quarter of an hour later he came through again and 
spoke to me. Evidently he had been refiecting that possibly he had 
exceeded his authority. 

' I wouldn't have done it/ he said, half apologetically, ' only yoa 
riled me, and discipline's gotter be maintained on board a train.' 

' 0, that's all right,' I replied with entire composure. 

' Well, what are you going to do about it ? ' he asked. 

'About what?' 

* Why, the bag.' 

' O, nothing,' I said. 

' But weren't its contents valuable ? ' 

' I don't know, I'm sure,' I responded. 

* You don't know 7' 

* No,' I said ; * it watnH my vaUse I ' 

My dear boy you never saw a man so totally flabbergasted as that 
conductor was in all your bom days. I got off at the next station and I 
haven't the slightest idea how he managed to fix things up with the 
owner of the bag, who had left it on the seat beside me while he went 
into the baggage car to smoke a cigar." — WtuhingUm Star, 

In the banning Mr. Theophilus L. Globster made a present of |25 
worth of toys to the orphan asylum. 

And The Daily Bugle credited the kind deed to Theodore Globster. 

And The Evening Radiator gave the honour to Thomas Gloster. 

And The Semi' Weekly Eaglet gave great praise to ** our esteemed fel- 
low-citizen, Mr. T. G. Lobster." 

And it came to pass that Mr. Globster read the BugUf the Radiator and 
the Eaglet, and saw what liberties had been taken with his hitherto un- 
tarnished name. 



BRIIBFS. 48 

And in his righteoOB wrath and mortification he sought the illusory 
cx»n8oIation of the bowl, and waxed uproarious and bellicose, until the 
law's minions were compelled to confine him for a time, and in due course 
he was adjudged of the cadi. 

And the BugU^ the Evening Radiatorf and even the Semi- Weekly 
EmgUi, announced with a unanimity of correctness : '' Theophilus L. 
Globster, drunk and disorderly, $10.95." — Indianapolis Journal. 



BRIEFS. 



As our much respected contemporary the American 
Law Iteview passes some rather severe strictares on the Fee 
Bill of the Red River Bar Association, which was organ- 
ized in 1880, we wish to say that this Association does not 
include all " the lawyers of the valley of the Red River of 
the North," but only those living on Uncle Sam's side of the 
International Boundary. We are not sure that we made 
this point very apparent in our note, vol. 2, page 194. 

Mr. Joseph Hbnrt Wriqlby, of Lethbridge, Alberta, 
was enrolled an advocate of the North-West Territories on 
March 17, 1892. 

Thb bill before the Ontario Legislature enabling women 
to practice law passed its second reading a few days ago 
by a majority of 1. The vote stood 41 to 40. The bar of 
Ontario ought to bestir themselves and see that the bill is 
defeated on the third reading. We think women out of 
place in the forum. 

Thb annual election of benchers took place in British 
Columbia a few days ago with the same result as mention- 
ed last year. We understand that our former fellow-citizen, 
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Mr. L. O. McPhillips, stood high on the list, second in 
fact. By the way, when are we going to have an annaal 
election instead of a triennial ? 

Mr. E. p. Davis, formerly of this city, and latterly of 
Calgary, Alberta, has commenced the practice of his pro- 
fession in Victoria, leaving his former place of residence 
because of the unsuitability of the climate to his health. 
The British Columbia bar will no doubt recognize Mr. 
Davis' abilities as speedily as did those of this Province 
and the North- West Territories. 

We have on our library table the first two issues of the 
Law Library^ published by Sweet & Maxwell (Ltd.,) and 
devoted to the faithful noticing and reviewing of legal litera- 
ture. The title page is adorned with a portrait of Sir 
William Blackstone, and the primary number contains a 
fac-simile receipt of the celebrated jurist's for the considera- 
tion for the assignment of his Commentaries, £1096-18-6. 

We regret that in reviewing Mr. Oorman's excellent 
County Court Practice in our last issue, we gave the date 
of publication as being 1890, instead of 1892. 
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Wt will sell to no utan, we will deny no man^ or defer right nor justice,** 

— Bffagna Charta. 
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DE PR/ESENTI. 



THE NEW BENCHERS. 

At the election of benchers which took place on April 
30, the following gentlemen were declared elected by the 
scrutineers for the ensuing term of three years, in the 
order given : 

For the Eastern Judicial District — Messrs. Alexander 
Haggart, Isaac Campbell, Q. C, J. H. Munson, A. E. 
Richards, J. A. M. Aikins, Q. C, J. D. Cameron, W. K 
Perdue, J. S. Ewart, Q. C, H. J. Macdonald, Q. C, M. P., 
and Heber Archibald. 

For the Central Judicial District — Mr. W. J. Cooper. 

For the Western Judicial District — Mr. T. M. Daly, 
Q. C, M. P. 

At the first meeting of the benchers on Monday, 2nd 
inst., Mr. Isaac Campbell, Q. C, was elected president, Mr. 
Perdue treasurer, and Mr. Cameron secretary. 

The new body is undoubtedly very representative, |ind 
we feel sure that the interests of the profession will be in 
good hands. At the same time we particularly regret 
that Mr. J. B. McLaren, of Morden, has been left off, and 
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we believe, from the many similar expressions that we 
have heard since the election, that it was merely owing to 
an oversight that he was not returned to office. 

It may be of interest to know that out of a total of 
120 barristers (three of whom were ineligible owing to 
default in fees) in this Province, only 82 voted. 

The following committees were struck : 

Finance : — Messrs. Macdonald, Q.C., Richards, I*erdue, 
Munson, Cooper and Cameron. 

Library : — Messrs. Aikins, Q.C., Ewart, Q.C., Haggart 
and Munson. 

Examination : — Macdonald, Q.C., Archibald, Haggart, 
Cameron and Cooper. 

Discipline : — Messrs. Aikins, Q.C., Ewart, Q.C., Archi- 
bald, Richards, Perdue, Cameron and Cooper. 

Reporting : — Messrs. Aikins, Q.C., Ewart, Q.C., Mac- 
donald, Q.C., Haggart and Perdue. 

Legislation : — Messrs. Macdonald, Q.C., Daly, Q.C., 
Archibald, Haggart, Munson and Perdue. 

AMENDMENTS TO THE LAW SOCIETY ACT. 

The following is the text of the Act aflfecting the legal 
profession which was passed at the last session of the Leg- 
islature of this Province : 

An Act to amend " The Law Society Act." 

Her Majesty, by and with the advice and consent of the Legislative 
Assembly of the Province of Manitoba, enacts as follows : 

1. Section 6 of Chapter 83 of the Revised Statutes of Manitoba is 
hereby amended by adding after the word " Manitoba " in the fourth line 
thereof the words " and every person who has been such Attorney-Gen- 
eral, if resident in the Province and in the practice of his profession." 

2. Paragraph (b) of Section 57 of Chapter 83, of The Revised Statutes 
of Manitoba, is hereby amended, by inserting after the word " Provinces," 
in the third line thereof, the words " or Territories." 

(2.) That said paragraph (b) of said Section 57 be amended by strik- 
ing out all the words from and including the word " entitled " in the ninth 
ne of said paragraph to and including the word '' so " in the tenth line 



DB PRJBSENTI. 47 

of said paragraph, and by substituting for the said words so struck out the 
words " without any examination or any proof of service be so entitled." 

3. Paragraph (b) of Section 66 of said Chapter, is hereby amended by 
inserting after the word "Provinces," in the second line thereof, the 
words " or Territories." 

4. Section 77 of said Chapter is hereby repealed, and the following 
section substituted therefor : 

77. It shall be lawful for the Court of Queen's Bench, upon rule nisi, 
to hear and determine any complaint that may be made against any 
member of the Law Society for unprofessional conduct or misconduct as a 
barrister, attorney or solicitor, and such member of the Law Society may , 
according to the gravity of the offence, and in the discretion of the said 
Ck>UTt of Queen's Bench, be either suspended from practising law in any 
Court of this Province, or struck off both or either of the rolls, and dis- 
abled from practising either as an attorney or solicitor or as a barrister or 
in all of said capacities in any of the said Courts. 

5. Notwithstanding an3rthing to the contrary in any Act contained 
the election of Benchers of the Law Society of Manitoba, to be held in 
1892, shall be held on Saturday the thirtieth day of April, 1892. 

(2.) The votes shall be given by closed voting papers in the form in 
the schedule to "The Law Society Act," or to the like effect, being deliver- 
ed to the Secretary of the Law Society, on Friday, the twenty-ninth day 
of April, 1892, or during the Wednesday or Thursday immediately pre- 
ceding. Any voting papers received by the said Secretary by post dur- 
ing said days, or during the preceding week, shall be deemed duly 
delivered to him. 

6. No petition against the return of any Bencher elected on the said 
date shall be entertained, unless such petition be filed with the Secretary 
of the Law Society during Easter Term, 1892. On any such notice being 
duly filed as aforesaid, the Benchers shall within one week after receiving 
such notice, appoint a day for the hearing of such petiton, and give notice 
of such petition, and give notice of such day to the petitioner and to the 
person whose return is disputed. 

7. This Act shall come into force the day it is assented to. 

THE PROFESSION AND LEGAL LITERATURE. 

"We cannot express any opinion as to the legal profession 
of other countries, but we do not think that the Canadian 
bar as a whole gives that support to legal literature which 
it ought. The barrister in Canada who devotes any part 
of his leisure time to legal literature will find that, in 
general, he addresses himself to an indifferent public, 
though he can console himself with the thought that he is in 
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good company, in that such is the complaint of all those who 
devote themselves to any branch literature in this country. 
The average Canadian can get up any required amount of 
patriotic enthusiasm at election time, and talk about ^^thoee 
Yankees " and ^^ encourage home industries," and similar 
fairy tales, but when the time comes to put his hand in his 
trousers pocket and produce the green-backs he is simply 
"not m it" 

We are moved to make these remarks, not because per- 
sonally we have any complaint against our fellow members 
of the bar (as we must gratefully thank them for support 
ing us beyond our deserts), but in view of the fact that we 
were astonished to find from one of the members of the 
largest law-publishing house in Canada that they had no 
less than $10,000 worth of stock of that admirable series, 
the " London Law Monthly," on hand. 

We are subscribers to this series and find it of the 
greatest value and assistance, and having the interests of 
legal literature at heart and consequently a fellow feeling, 
we very much regret to hear that the publishers have ar- 
rived at the conclusion that unless an immediate and more 
hearty support be accorded them they will be forced to 
discontinue publication. 

We think that such a state of affairs is a sufficient 
justification of our remarks and we sincerely trust that the 
profession will rouse itself from its apathy and not be left 
to make the discovery, when too late, that it should have 
fostered, and not let die, an enterprise which has furnished 
it with the best text books at the lowest prices. 

APPEALS TO THE PRIVY COUNCIL. 

The Canada Gazette for the 30th ult., contains an 
Imperial order-in-council, regulating appeals from the 
Queen's Bench of this Province to the Privy Coundl 
It is as follows : 
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AT THE COURT AT WINDSOR, 

The 16th day of March, 1892. 

PRBSBNT : 

The QUEEN'S Most Excellent Majesty. 
Lord President, 
Dnke of Rutland, 
Marquess of Salishury, 
Lord Chamberlain. 

Whereas by an Act of the Parliament of Manitoba passed in the 48th 
year of Her Majesty's reign, chapter 48, entitled " An Act respecting the 
Court of Queen's Bench," it was enacted that Her Migesty's Court of 
Queen's Bench for Manitoba should exist and continue under the name 
and style of " Her Mtgesty's Court of Queen's Bench for Manitoba," and 
tliat it was and should continue to be a court of original and appellate 
jurisdiction, and should possess and exercise all such powers and authori- 
ties as by the laws of England are incident to a Superior Court of Record 
of civil and criminal jurisdiction, in all matters civil and criminal what- 
soever, but no provision has yet been made for the prosecution and 
regulation of appeals to Her Majesty in Council from the said Court ; 

And whereas it is expedient that provision should be made by this 
Older to enable parties to appeal from the decisions of the said Court to 
Her Majesty in Council, it is hereby ordered by the Queen's Most Excel- 
lent Majesty, by and with the advice of Her Privy Council, as follows : — 
1. Any i)erson or persons may appeal to Her Majesty, Her heirs and 
successors, in Her or their Privy Council, from any final judgment, 
decree, order, or sentence of the said Court of Queen's Bench of Mani- 
toba, in such manner, within such time, and under and subject to such 
rules, regulations, and limitations as are hereinafter mentioned, that is to 
say: 

In case any such judgment, decree, order, or sentence shall be given 
or pronounced for or in respect of any sum or matter at issue 
above the amount or value of three hundred pounds sterling 
(£300) or in case such judgment, decree, order or sentence shall 
involve directly or indirectly any claim, demand, or question to 
or respecting property or any civil right amounting to or of the 
value of three hundred pounds sterling (£300) the person or 
persons. feeling aggrieved by any such judgment, decree, order, 
or sentence may, within fourteen days next after the same shall 
have been pronounced, made or given, apply to the said court by 
motion or petition for leave to appeal therefrom to Her Mtgesty, 
Her heirs and successors, in Her or their Privy Council ; 
In case such leave to appeal be prayed by the party or parties who is 
or are directed to pay any such sum df money or perform any 
duty, the said court may either direct that the judgment, decree, 
order, or sentence appealed from shall be carried into execution, 
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or that the execution thereof shall be suspended pending the 
said appeal, as to the said court may appear to be most consistent 
with real and substantial justice ; 

And in case the said court shall direct such judgment, decree, order, 
or sentence to be carried into execution, the person or persons in 
whose favour the same shall be given shall, before the execution 
thereof, enter into good and sufficient security to be approved by 
the said court for the due performance of such order as Her 
Majesty, Her heirs and successors, shall think fit to make upon 
such appeal ; 

In all cases security shall also be given by the party or parties appel- 
lant in a bond or mortgage or personal recognizance not exceed- 
ing the value of five hundred pounds sterling (£600) for the 
prosecution of the appeal, and the payment of all such costs as 
may be awarded by Her Majesty, Her heirs and successors, or by 
the Judicial Committee of Her Majesty's Privy Council, to the 
party or parties respondent ; and if such last-mentioned security 
shall be entered into within three months from the date of such 
motion or petition for leave to appeal, then, and not otherwise, 
the said court shall admit the appeal and the party or parties 
apj)ellant shall be at liberty to prefer and prosecute his, her, or 
their appeal to Her Majesty, Her heirs and successors, in Her or 
their Privy Council, in such manner and under such rules as are 
or may be observed in appeals made to Her Majesty from Her 
Majesty's Colonies and Plantations abroad. 

2. It shall be lawful for the said Supreme Court at its discretion, on 
the motion or petition of any party who considers himself aggrieved by 
any preliminary or interlocutory judgment, decree, order, or sentence of 
the said Supreme Court, to grant permission to such party to appeal 
against the same to Her Majesty, Her heirs and successors, in Her or 
their Privy Council, subject to the same rules, regulations and limitations 
as are herein expressed respecting appeals from final judgments, decrees, 
orders, and sentences. 

3. Nothing herein contained doth or shall extend or be construed to 
extend to take away or abridge the undoubted right and authority of 
Her Majesty, Her heirs and successors, upon the humble petition of any 
person or persons aggrieved by any judgment or determination of the 
said court, at any time to admit his, her, or their appeal therefrom, upon 
such terms as Her Majesty, Her heirs or successors, shall think fit, and to 
reverse, correct, or vary such judgment or determination in such man- 
ner as to Her Majesty, Her heirs and successors, shall seem meet. 

4. In all cases of appeal admitted by the said court, or by Her 
Majesty, Her heirs or successors, the said court shall certify and transmit 
to Her Majesty, Her heirs or successors, in Her or their Privy Council, a 
true and exact copy of all evidence, proceedings, judgments, decrees, and 
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orders had or made in such cases appealed so far as the same have relat< 
ion to the matter of appeal , such copies to he certified under the seal of 
the 8aid court, and the said court shall also certify and transmit to Her 
Majesty, Her heirs and successors, in Her or their Privy CJouncil, a copy 
of the reasons given by the judges of such court, or by any of such judges 
for or against the judgment or determination appealed against, where 
such reasons shall have been given in writing, and where such reasons 
shall have been given orally, then a statement in writing of the reasons 
given by the judges of such court, or by any such judges, for or against 
the judgment or determination appealed against. 

5. The said court shall, in all cases of appeal to Her Mtgesty, Her 
hem or successors, conform to and execute or cause to be executed such 
judgments and orders as Her Miyesty, Her heirs and successors, shall 
think fit to make in the premises, in such manner as any original judg- 
ment, decree, or decretal order, or other order or rule of the said court 
should or might have been executed. 

And the Right Honorable Lord Knutsford, one of Her Miyesty's 

Principal Secretaries of State, is to give the necessary directions herein 

accordingly. 

C. L. PEEL. 

There appears to be an error in the second of the 
above clauses, in which the expression ''said Supreme 
Court " is twice used. Surely this must mean " said 
Superior Court." ? 

STRIKING ATTORNEY OFF ROLLS. 

On the third day of Easter Term the Secretary of the 
Law Society pursuant to resolution of the Benchers, attend- 
ed before the Full Court of Queen's Bench — the Hon. 
Chief Justice and the Hon. Messrs. Justices Dubuc and 
Killam — ^and made application that Roderick Leander 
Ashbaugh be struck off the rolls of attorneys of the said 
court, pursuant to rule of court theretofore made in that 
behalf. The court directed that the name of the attorney 
be struck off, which was accordingly done by the Assistant- 
Secretary. 

OLD SETTLERS' CLAIMS. 

The following important notice in regard to these 
claims appeared in the Canadian Gazette for April 23 ult. 
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NOTICE. 
Claims of Half-breeds and Original While Settlers in N(nih- West Territories, 

Whereas by the Act 49 Victoria, chapter 64, sub-claoae (/) of cliuiae 
90, Revised Statutes of Oanada, it is provided that the Governor in Coun- 
cil shall have power to '' grant lands in satisfaction of any claims existing 
in connection with the extinguishment of the Indian title, preferred by 
Half-breed resident in the North-West Territories, outside of the limits 
of Manitoba, previous to the 15th day of July, 1870, to such persons, to 
such extent, and on such terms and conditions as are deemed expedient "; 

And whereas by Order in Council dated the 30th March, 1885, and 
the several Orders in Council subsequently passed in that behalf under 
the authority of the said Act 49 Victoria, chapter 54, it is provided, — 

1. That each Half-breed head of a fcunily who was resident in that 
portion of the North- West Territories ceded by the Indians under treaty 
with the Government of Canada and outside of the limits of Manitoba, 
previous to the 15th day of July, 1870, shall receive, upon satisfactory 
evidence in support of his or her claim being furnished, an iarae of $160 
in scrip redeemable in Dominion lands ; 

2. That each child of a Half-breed head of a &mily, or of an Indian 
and white parents, who was unmarried and resident in the said portions 
of the North- West Territories ceded by the Indians under treaty and 
outside the limits of Manitoba, previous to the 15th July, 1870, and born 
before that date, shall receive at his or her option an issue of $240 in scrip 
redeemable in Dominion Lands, or a land scrip entitling such child to 
select 240 acres of land from any lands open for homestead entry ; 

And whereas 'by an Order in Council dated the 19th April, 1886, it is 
also provided that the i)ersons known as " Original White Settlers," who 
went to any part of the North-West Territories in which the Indian title 
has been extinguished, between the years 1813 and 1835 both inclusive, 
or the children of such persons not being Half-breeds, bom and living on 
the 26th day of May, 1874, and residing therein at that date, shall receive, 
upon satis£BM;tory evidence in support of his or her claim being furnished, 
an issue of $160 in scrip redeemable in Dominion lands ; 

And whereas the Governor Greneral in Council, in view of the fact 
that all such persons have had ample time and have been given every 
possible fiu;ility to submit the necessary evidence in support of their 
claims to participate in the grant of scrip or land aforesaid before the 
several Commissions at the sittings held by such Commissions at various 
points in the North-West Territories and Manitoba, or before the Com- 
missioner of Dominion Lands or any Agent of Dominion Lands, has 
deemed it expedient by an Order in Council dated the 12th of March, 
1892, to limit the time within which all claims of the nature above speci- 
fied may be presented ; therefore 

Public notice is hereby given, that all claims of Half-breeds and 
Original White Settlers to land or scrip under the provisions of the said 
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hereinbefore recited Act and Orders in Council that are not filed with 

the Commiseioner of Dominion Lands, an Agent of Dominion lAnds, or 

sach other person as may be duly authorized by the Minister of the 

Interior to receive them, on or before the Ist of May, 1894, together with 

the necessary proof, shall cease and determine. 

By order, 

(Sd.) JOHN R. HALL, 

Secretary. 
Department of the Interior, 

Ottawa, 13th April, 1892. 
" BARDELL v. PICKWICK." 

Mr. Walter Rye, the antiquary, writes to the Athen- 

ceum : 

" Frognal House, Hampstead, N. W. 

Mr. Lockwood, Q. C, in his most amusing lecture on 
this trial, missed, as I think all former commentators have 
done, what seems to me a very important point. 

All readers of Dickens, of the present generation, are 
very apt to think that the idea that the missive '^ Chops 
and tomato sauce " could possibly be strained into a love- 
letter is rather too absurd even for a burlesque. But the 
other day it struck me that at the time Dickens wrote the 
then scarce tomato was just as usually known as the '4ove- 
apple" as the "tomato." This supplies just enough possi- 
bility to enable plaintiff's counsel to found an innuendo, 
and I dare say many of the last generation of readers 
quite understood what is now a crux to many." 
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Mr. Theophane Bbrtrand, of St. BonifiEU^e, an advocate 
of the Province of Quebec, was admitted as an attorney 
on the first day of this [Easter] Term. 

Mr. William James Nelson, of Moose Jaw, was en- 
rolled an advocate of the North- West Territories on April 
6 last, as was also Mr. Edward Lindsey Elwood, of Regina, 
on the following day. 

There is a very instructive article on the U. S. Circuit 
Court of Appeals in the American Law Review for March- 
April. 

Who is responsible for the error in a recent issue of the 
Manitoba Gazette in which, in an order-in-council, all the 
county court judges are respectively referred to as "The 
Honourable Judge " ? 

The Irish Law Times for April 16 last, has an interest- 
ing speech of the Lord Chancellor's on " Legal Adminis- 
tration," delivered at the annual banquet of the Birming- 
ham Law Students' Society, of which he is President. 

The Ontario Legislature at the last session unanimouBlj 
raised the salary of the Attorney-General from $5,000 to 
$7,000 per annum. 

The Bill introduced in the same House to enable women 
to practise law did not pass as introduced, and the matter 
was left in the hands of the Law Society, the benchers of 
which have already put themselves on record against the 
proposed change and refused to admit women as students- 
at-law. 
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Moved thereto, by the balmy spring breezes of this 
western land, doubtless, we in March, page 24, indulged 
in a modest jokelet adapted from the ^' Walrus and the 
Carpenter," to fit the state of affairs of our Queen's Bench 
here. We see that our countryman and contemporary, the 
Irish Law Times, modestly appropriates (April 30th, page 
230) our little rhyme, and fits it to its own Four Courts. 
Rash journal, to so serve a fellow editor and think to 
escape detection ! You are indeed too bold, and were our 
friends the " Walrus and the Carpenter," to behold your 
temerity they might be again reduced to that watery state 
recorded by the annalist, wherein 

"They wept like anything to see such quantities of mnd ! " 

Spbakiko on the new Criminal Bill the Attorney- 
General of Canada stated that the use of the rather 
uncertain and variously defined words "malice" and 
" maliciously " had been abandoned, and (in answer to 
Mr. Laurier) that no word had been absolutely substituted 
for ** malice," but more precise terms employed where 
necessary, and, as an instance, quoted the clause stating 
that homicide " might be culpable or not culpable. Culp- 
able homicide is either murder or manslaughter. Homicide 
which is not culpable is not an offence." 
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REVIEWS. 



The Exchequer Court Reports — Vol. 2, No. 4. 

This issue of the above reports has just been published 
and contains an appendix embracing all the important 
decisions respecting patents and trade-marks of the De- 
partment of Agriculture since 1869, including the case of 
Barter v. Smith, wherein will be found the opinion of Dr. 
Tach^, D. M. A., on the important questions of manufac- 
ture in Canada and importation therein of patented 
inventions. This appendix will be of special value now 
that the jurisdiction of tho Exchequer Court has been 
extended to include such matters. 

Commentaries on the Law of Sales and Collateral Subjects by 
Jeremiah Travis, L L. B., Harvard, '66, recently Jadge of the Canadian 
North- West Territories ; first-prize essayist of Harvard University of 
1866 ; author of *' A Treatise on Canadian Constitutional Law "; annota- 
tor of "Parsons on Partnership," etc, Boston : Little, Brown & Co. ; 
London : Sweet & Maxwell (Ld.) ; Toronto : The Carswell Co. (Ld.) ; 2 
vols, half calf, 8 vo., 1892. 

This work is the most important legal one that that has 
been undertaken by a Canadian for many years, as such it 
demands special attention at our hands. The reader is apt 
to be prejudiced by the lamentable lack of good taste 
which is displayed in the introduction. The sweeping 
charges of " bad law " and " gross legal fallacies," there 
brought against distinguished tribunals may be, and doubt- 
less are in some instances true, but at the same time it is to be 
regretted that the author could not have found more happy 
language in which to express his opinions, and it would 
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have been better had the ci-devant judge not referred to 
his career on the Territorial Bench. 

We cannot dismiss this part of the work without a 
protest against the appearance in a sober legal work of 
"pow-wows," (vide p. x.) on the railroad or elsewhere, 
with *• distinguished " or obscure lawyers, on great or small 
cases. 

We see the dedication is to three professors of Harvard 
Law School, and they are each styled " Honorable." One 
gets so nauseated at the bestowal of this term on every legal 
pigmy in the United States that perhaps it is scarcely 
worth while inquiring why it is extended to legal profess- 
ors who cannot surely be on the bench. 

The work is divided into four books, the first of which 
treats of Sales, the second of Special Sales, the third of 
Railroads, and the fourth of the Statute of Frauds. 

The author himself modestly states that it (the work) 
*• is an absolutely new one on the subject ; not a rehash of 
Blackburn, Benjamin, or any other writer . . Within 
its limits it is complete and thoroughly exhaustive," etc., 
and as he wrote the book the presumption is that he ought 
to know what it contains ; the natural sequence of which 
is that as " it is complete and thoroughly exhaustive " 
any consideration of it by a reviewer would be superflous. 
The work all through is characterized by a boldness which 
is not by any means presumption, and its chief merit is a 
fearless discussion and criticism of judicial findings and a 
frank expression of the authors views, which features, as 
long as his language is temperate, are most commendable, 
but unfortunately it too often verges on the egotistic and 
pedantic. So much for the defects of the work ; we are 
glad to say that its good points more than counterbalance 
them. 

Too much praise can hardly be bestowed on the author 
for the copious notes which illustrate the text and evi- 
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dence laborioos and faithfal work, and he has not spared 
himself in his snccessfal efforts to bring the book down to 
date by an elaborate consideration of English and American 
cases. His treatment of the principles of sales is in many 
instances novel and convincing, and his exposition of those 
principles is almost invariably Incid and precise. 

The consideration of the Statute of Frauds in all its 
various aspects is perhaps the best feature and leaves little, 
if anything, to be desired. Book lY, on Railroads, we read 
with much profit to ourselves. An excellent analytical index 
deserves special notice, and, as practitioners know to their 
cost, a good index is a rare thing. 

Mr. Travis deserves the support of the profession and 
we trust he will be afforded it. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Winnipeg, Satukday, Apbil 2nd, 1892. 

Present : Mr. I. Campbell, Q. C, president ; Mr. Alex. Haggart, 
secretary ; Messrs. Aikins, Q. C, Kennedy, Q. C, Richards, Perdue and 
Cameron. 

The president took the chair. 

Ordered that the Law Society Act in the Revised Statutes be amend- 
ed by providing that the election of Benchers for 1892 be held on the 
fourth Thursday in April, 1892, and that petitions against the return of 
any Bencher may be lodged at any time during Easter Term, 1892. 

Ordered that the Law Society Act in the Revised Statutes be further 
amended to, in effect, provide that a barrister may be disltarred and 
struck off the rolls for unprofessional conduct or misconduct as a barrister, 
and that the practice as to the manner of striking an attorney off the 
rolls shall be applicable to disbar or strike a barrister off the Rolls. 

Ordered that the said Act be further amended by providing for 
the admission of advocates from the North- West Territories. 

Ordered that Messrs. Cameron, Perdue, Campbell and Aikins be 
appointed a committee to attend to this legislation. 

Ordered that a committee consisting of the president, and Messrs. 
Richards, Perdue and Munson, be appointed to confer with the Grovem- 
ment and ascertain under what conditions the Government wouM erect 
a Court House on a site more accessible to the profession and, if necessary, 
that the committee call a meeting of the Benchers to consider the matter. 

Mr. Kennedy dissented. 

[The report of the scrutineers for the election for Benchers is here em- 
bodied in the Minutes.] 

bastbr term. 

Monday, May 2nd, 1892. 

Present : Mr. I. Campbell, Q. C, president ; Mr. Haggart, Mr. Archi- 
bald, Mr. Cameron, Mr. Ewart, Mr. Perdue, Mr. Richards. 

The president took the chair. 

The reports of the scrutineers and the secretary containing the result 
of the recent election for Benchers were read. 
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The minates of the meetings of 12th and 2nd April, 1892, were read 
and confirmed. 

Letter from Mr. Allan Macdonald, dated 24th March, 1892, ¥rith 
regard to unlicensed conveyancers and other matters affecting the profes- 
sion, read and considered. 

Ordered that the secretary write him requesting him to furnish the 
names and particulars of the cases with respect to which he made com- 
plaint. 

Letter from Mr. R. D. Richardson, dated April 27th, 1892, with 
regard to copyright in Volumes 1 and 2, Manitoba Law Reports, read and 
ordered to stand for consideration. 

Report of the Examining Committee, dated 20th A^ ril, 1892, received, 
read and adopted. 

Ordered that C. £. Bastien and R. Goulet, jun., graduates, be admit- 
ted as students at law and articled clerks, and that the petitions of D. 
Forrester and £. W. Pearson for leave to take their examinations as of 
Easter Term be allowed. 

Report from the examiners, dated 2nd May, 1892, received, read and 
adopted. 

Ordered that A. C. Ewart and H. L. Adolph be admitted as students 
at law and articled clerks. 

That F. S. Andrews, Donald Forrester and S. J. Rothwell be allowed 
the first intermediate examination. 

That F. J. Sharpe be allowed the second intermediate examination. 

That R. G. Macdonald be allowed his final examination for attorney, 
and that Theophane Bertrand be admitted as an attorney. 

The election of officers for the ensuing year then took place. 

The results of the ballots were declared to be as follows : — 
For president— Mr. Isaac Campbell, Q. C. 
For treasurer — ^Mr. W. E. Perdue. 
For secretary — Mr. J. D. Cameron. 

The following standing committees were elected. (See aanie p. 46.) 

On motion for the third reading reading of the by-law to strike cer- 
tain members off the rolls for non-payment of fees, it was ordered that 
the same be withdrawan. 

Ordered that the secretary be requested to attend in court and apply 
to have the name of R. L. Ashbaugh struck off the attorney's roll pursuant 
to the rule of court to that effect, and that he also apply to have struck off 
the rolls the names of those members mentioned in by-law 19. 

The treasurer presented his statement from January 1 to May 2, 1892. 

Ordered that Convocation meet on Wednesday, May 11, at 4 o'clock. 



THE 



WESTERN LAW TIMES. 



**lVe will sell to no man, we will deny no man, or defer r^hi nor justice.** 

— Mafifna Charta. 



Vol. hi. JUNE, 1892. No. 6. 



DE PR/ESENTI. 



THE LAW REPORTS. 

As will be seen from our minutes of the proceed- 
ings of the Law Society a change is contemplated in 
the conduct of the law reporting. The profession is not 
informed, as it ought to be, even by a written notice of 
motion however brief, as to what the proposed change is, but 
we understand that one of the benchers, at least, contem- 
plates a reversion to the old system, practically, of having 
a member of the senior bar nominally revise (for an appreci- 
able consideration) the reports, and the librarian do the 
work. This is not a good system. We all know how it 
worked, or failed to work, before. The reports are the 
only return the profession get for being taxed as members 
of the Law Society. The Society has ample funds to pay 
well for the proper reporting of cases, and at the same 
time is quite right in insisting that the work should be 
thoroughly done, for this the profession demand. The 
motto should be "good pay and faithful work," and 
the editing entrusted to some capable member of the 
junior bar, for it is justly regarded as their only 
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perquisite. Nor is there need for a member of the senior 
bar to act as editor, as in Ontario, where there is a 
number of reporters and it is necessary to have one man 
in authority over all to insure regularity and uniformity 
and answer to the benchers for any shortcomings. What- 
ever is done we do not hesitate to say, as the result of an 
extended enquiry among the members of the profession, 
that the above proposal is distasteful, and justly so. 

JUDGES' CHAMBERS. 

We have been asked by what authority judges' cham- 
bers are held on Monday and Thursday in each week, ex- 
clusive of vacation, and in what order do the judges sit ? 
We are not aware of any rule of court on the point, and 
enquiry from the prothonotary and clerk in chambers 
elicits nothing further than that the judges have expressed 
an intention to, and do sit in chambers on those days, but 
there is no certainty of finding any particular judge in 
chambers during any particular week. This may be in- 
tentional on the part of the judges for various weighty 
reasons doubtless, but the old practice adopted, when they 
held what are now the referee's chambers, of sitting each 
a week in order of seniority, had its advantages. 

While on this subject attention ought to be drawn to 
the fact that it would be an excellent thing if the judges 
would lay down a rule as to the conduct of cases before 
them on appeals from the referee by way of summons 
under order 97. The question is, who addresses the court 
first on such a summons ? It ought, according to the 
practice on summonses, to be the party shewing cause, but 
to our knowledge one at least of the judges has directed 
the counsel tor appellant to open, and further refused to 
lay down a rule governing this point when requested to do 
so. The matter ought to be settled one way or another as 
nothing is more annoying than a lack of certainty or estab- 
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lished rule in such matters and the profession would be 
glad to have the question set at rest. 

MR. EDWARD BLAKE, Q.C. 

The announcement that the distinguished counsel, Mr. 
Edward Blake, Q.C., has accepted the offer of a seat in the 
Imperial House is both a matter of pleasure and regret 
with us : regret, in that Canada can ill afford to lose a man 
of such very exceptional ability : pleasure, in that we are 
proud to see that those great abilities are recognized by 
our fellow countrymen in the old land. It is not likely 
that Mr. Blake will return to Canada for some years, for, 
as an Irishman and a descendant of the old Galway family 
of Blake of Castlegrove, we do not believe he will readily 
leave the land of his ancestors, or at least the neighbouring 
isle, once he returns to it, no matter how much he loves 
Canada, and therefore he will doubtless practice his pro- 
fession in his new home. 

We do not hesitate to predict that both the English 
and Irish Bars will give him, as a fellow subject, even a 
heartier welcome than they did Mr. Benjamin, an alien ; 
and as a statesman and a counsel we shall be more than 
surprised if his great attainments are not at once recog- 
nized and appreciated as they deserve in the House and 
at the Bar. 

NEW BOOKS AT THE LIBRARY. 

The following works have been added to the Law 
Society's Library : 

Bourinot's Canadian Parliamentary Procedure, 2nd ed., 
1892. 

Daniel on Negotiable Instruments, 4th ed., 1891. 

Swell's Leading Cases on Domestic Relations, 1891. 

Fisher & Strahan on the Law of the Press, 1891. 
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Foote on Private International Jurisprudence, 2nd ed., 
1890. 

Fry on Specific Performance, 8rd ed., 1892. 

Herbert on Prescription, 1891. 

Heywood's County Court Annual Practice, 1892. 

Holland's Jurisprudence, 5th ed., 1890. 

Hudson on Building Contracts, 1891. 

Indermaur's Principles of the Common Law, 6th ed., 
1891. 

Laurance on Deeds of Arrangement, 4th ed., 1892. 
Lewin on Trusts, 9th ed., 1891. 
Ontario Digest, 1880 to 1890. 
Patterson on Railway Accident Law, 1886. 
Porter on Bills of Lading, 1891. 
Ray on Negligence of Imposed Duties, 1891. 
Rice on Evidence, 1892. 

Serrell on Equitable Doctrine of Election, 1891. 
Taylor's Manual of Medical Jurisprudence, 12th ed., 
1891. 

Thompson on Electricity, 1891. 

Travis on Sales, 1892. 
Wheeler on Carriers, 1890. 

Wood on Mandamus, Prohibition, Certiorari, Habeas 
Corpus, Quo Warranto, 2nd ed., 1891. 
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FLOTSAM AND JETSAM. 



DINING THE JURY. 

Mr. Roger Foster of New York writes thus to the 
Albany Law Journal for the 18th inst. 

The wholesome remarks by Judge Woolson on the impropriety of 
the dinner given to the jury in the United States court for Iowa, quoted 
in the Albany Law Journal for June 11, illustrate the difference between 
the manners and morals of this and former centuries. I take exception 
however to your statement that " the whole affair is eminently Ameri- 
can." Mr. Newton followed a precedent long since, happily, obsolete, 
which once had the highest ecclesiastical as well as judicial approval. It 
was long the custom in England for the party to whom the verdict w^as 
given, to give the jury a dinner. The practice is described in Sir Thomas 
Smith's Commonwealths, page 74. One of the most notable occasions 
where the custom was recognized was the trial of the Seven Bishops for 
libel in 1688. A curious letter from the defendant's solicitor to the 
Archbishop of Canterbury is still preserved : 

" May it please your Grace : We have watched the jury all mght 
carefully, attending without the door on the stairhead. They have by 
order been kept all night without fire or candle, bread, drink, tobacco, or 
any other refreshment whatever, save only some basins of water and 
towels this morning about four. The officers, and our own servants, and 
others hired by us to watch the officers, have and shall constantly attend, 
but must be supplied with fresh men to relieve our guards, if need be. 
I am informed by my servant and Mr. Grange's that about midnight 
they were very loud one among another ; and the like happened about 
three this morning ; which makes me collect they are not yet agreed ; 
they beg for a candle to light their pipes, but are denied. In case a ver- 
dict pass for us (which God grant in his own best time) the present con- 
sideration will be how the jury shall be treated. The course is usually 
each man so many guineas, and a common dinner for them all. The 
quantum is at your grace's and my lord's direction. But it seems to my 
poor understanding, that the dinner might be spared, least our watchful 
enemies interpret our entertainment of the jury for a public exultation 

and a seditious meeting and so it may be ordered thus : Each man 

guineas for his trouble. And each man a guinea over for his own desire; 
with my lords order, that I or some other entreat them in your names, 
not to dine together, for the reasons aforesaid. I conceive my lords the 
bishops will resolve how to direct me in this point, before they come 
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into court. There were 22 of the jury appeared, and no more. And 
they that did not serve will expect a reward as well as those who did. I 
beg your grace's pardon for this trouble ; 'tis only to enable my lords to 
consult what is fit to do decently on our part, and all is entirely suh- 
mitted to your grace's and my lord's judgment by, my lord, 

Your grace's most humble servant, 

Jo. Ince. 

" Six o'clock in the morning June 30, 1688, at the Bell Tavern, King 
street. 

'* Just now the officer brings me word they are all agreed and are 
sending to my lord chief justice to know, where he pleases to take their 
verdict. 

" There must be 150 or 200 guineas provided." 

The bill of legal expenses shows a charge : 

" July 2. To the Mr. of the Bell Tavern, where the jury were 

kept £5 2 6" 

So it seem as if the Bishop's jury had their dinner after all. 
A RED RIVER LOTHARIO. 

A will of an old Red River settler brought under our 
notice lately is candid, if nothing else. The testator con- 
fesses to nine children at least, and then adds '^ if A . . . 
and B . . . have, in the course of this last winter 
given birth to children whom they state to be mine, I 
accept them as such, and want them to be treated as my 
other children named above." 
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Wb regret that the editors of the American Laxo 
Seview should think, as they appear to do, judging by an 
article in their last issue, that the bar dinner committee 
" again persisted in not inviting " them to their annual 
event. As a matter of fact no one was asked who was 
not a member of the Manitoba bar, which reason we hope 
will be satisfactory. At the same time we are not a little 
surprised to gather from a certain deprecatory reference to 
quotations from Rabelais indulged in by our contemporaries 
that they must be classed with those unfortunates who fail 
to appreciate the wit of that renowned author, and can 
only grub for the dirt that but too often mars him. 

The action of Sir Oliver Mowat, Attorney-General of 
Ontario, in dismissing Mr. Elgin Myers, Q. C, crown 
attorney for the county of Dufferin in that Province, 
because he publicly advocated political union with the 
United States, we heartily commend. Such a stand taken 
by an oflBcial in that position is most improper, not to 
speak of its being directly opposed to his oath of allegi- 
ance. With his private opinions we have nothing to do. 

We wish to express our thanks to Mr. S. H. Loft- 
house, Hon.-Sec- of the English Bar Committee, for a copy 
of the regulations of that body, and also to Mr. William- 
son, the Secretary of the Incorporated Law Society, for the 
Supplement to the Calendar and Law Directory of the 
Society. 

The speeches of Mr. Mills, M. P. for Bothwell, are 
always read with interest, but we would like to know his 
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grounds for the assertion (Hansard, 2816) that ^^ The 
English Government in the time of Charles II gave a 
charter conveying the fee of Hudson's Bay to the French (!), 
but we have always claimed Hudson's Bay to be within 
our jurisdiction." 

The considerate action of the Queen's Printer in fur- 
nishing the profession with advance copies of the new 
Revised Statutes at a remarkably cheap price, $4.00 for 
two bulky volumes, has been much and deservedly ap- 
preciated. 

We see that our remarks on the prohibition plebiscite, 
— April issue, page 35 — are in great measure supported by 
the expressions of Sir John Thompson, Attorney-General, 
in the House on May 16th last. 

F. G. Walker, barrister and attorney of British 
Columbia, has, according to the daily press, been dis- 
barred and disqualified by the benchers of the Law Society 
of that Province. 
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BiLU, Notes and Cheques. The Bills of Exchange Act, 1890, Can- 
ada, and the amending Act of 1891, with notes and illustrations from 
Canadian, English and American decisions, and references to ancient and 
modem French Law. By J. J. Maclaren, Q. C, D. C. L., LL. D., Toronto : 
The Carswell Co., (Ltd.) 1892. 

The author in his volume of Ix and 568 pages, 
appears to pretty thoroughly exhaust the matters of 
which he treats, and he starts off well by giving a table of 
cases over-ruled, questioned or distinguished. 

The work is, of course, as its title would imply, an 
annotation of the statutes above mentioned, together with 
a set of "Illustrations " to each clause of suflScient import- 
ance to warrant it, much in the style adopted in Stephen's 
Digest of Evidence. It has the great advantage of being 
the latest work on the subject, and will necessarily be 
of much assistance to the legal professsion in affording a 
ready reference to the statute, as it now exists, and the 
cases bearing on the particular point under consideration 
In our opinion it is a mistake not to have the names of cases 
cited put in italics, and had there been more of a contrast 
between the type used in the sections of the act and that 
in the notes and " illustrations," it would have been advan- 
tageous. Saving the lettering, the binding is good, but 
the paper is indifferent. The index is copious and appar- 
ently carefully compiled. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Winnipeg, Monday, May 23, 1892. 

Present: Mr. Iflaac Campbell, Q. C, Presideiit; Mr. J. D. Cameron, 
Secretary ; Messrs. Aikins, Q. C, Ewart, Q. C, Archibald, Ha^art and 
Richards. 

The president took the chair. 

The minutes of last meeting were read and confirmed. 

Letter from Mr. Allan Macdonald dated the 7th May, 1892, read 
and ordered to stand over for consideration. 

Letter from Messrs. Nesbitt, Bicknell & Gould, dated 17th May, 
1892, with regard to the purchase of the library of the late Judge Sin- 
clair, read and ordered to be filed. 

Letter read from John A. Sheppard, dated 21st May, 1892, asking for 
leave to take his primary examination in July next, notwithstanding 
that he was not 16 years of age. 

Ordered that his request be granted. 

Ordered that notice be given to Mr. Ghent Davis that, as the Society 
intends to consider a re-arrangement of the reporting, his term as report- 
er will terminate on 31st August, 1892. 

Ordered that the monthly subsidy of $40. to the Western Law 
Times be continued until Trinity term. 

Mr. Ewart, Q. C, gave notice of motion of a re-arrangement of the 
Law Society. 
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DE PR/ESENTI. 



THE COURT HOUSE ADDITION. 

As the profession naturally takes considerable interest 
in the new building about to be erected to facilitate the 
administration of justice, we are enabled, through the 
kindness of the architect, Mr. George Browne, who showed 
us the plans, to give a general description of it. 

While it is in one sense an addition to the present 
court house, yet it is planned so as to eventually become 
the main and central building of a series of three, and is 
consequently considerably larger than the old one, from 
which it will be built at a distance of 22 feet south and 
connected thereto by an ample corridor of two stories, in 
which will be the judge's entrance and private stairway, 
also vault room for the master's office, and judges' and 
barristers' lavatories. 

It will face the east and project nine feet from the 
present building, and will have a frontage of 100 feet, a 
depth of 82, and a height to top of dome roof of 73 feet. 
So far as possible it will harmonize with the old building, 
but will be bolder in design, and more in keeping with the 
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purpose for which it is constracted. The basement and 
first story, to the floor of the second, will be of stone, and 
the upper portion white brick with stone facings. The 
central portion, in which is the main entrance, projects six 
feet from the rest of the building, and is surmounted with 
columns, balcony, cornice, and curved pediment, and ter- 
minates in a dome roof ; extending on each side of it are 
square bays crowned with cornice and pediment. There 
is also a third entrance on the south side. In the base- 
ment will be the furnace room, lunch room, store rooms, 
and two large lavatories, one for the profession and the 
other for the public, which are reached by separate stair- 
cases. To the right of the main entrance on the ground 
fioor is a cloak room, and adjoining it the barristers' room, 
28 X 25 feet ; to the left is convocation hall, 25 x 41 feet ; 
facing the entrance and in the centre of the building is the 
main staircase, lighted from the roof. West of convoca- 
tion hall and separated from it by the side entrance hall is 
judges' chambers, connecting by a private stair with the 
second floor ; beyond this again at the south-west corner 
is the stenographer's room ; and back of the main stair on 
west side, and separated from the barristers' room by the 
corridor, are the prothonotary's offices, public and private, 
with a fine vault of two stories running up from basement 
with private staircase to lower portion. 

The front of the second story is occupied by six rooms, 
four of which are intended for private rooms for the judges, 
one on the north-east for the benchers, and a sixth room, 
larger, on the south-east corner for a judicial conference 
room. These rooms are divided from the other and back 
portion of this floor by a corridor five feet wide, and 
parallel for a portion of its extent to the corridor connect- 
ing the old building, and so plaimed as to give the judges 
private access to their rooms and to the court rooms. 
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The Term Oourt room occupies the south-west portion 
of this story, and is immediately above judges' chambers. 
It is 42 feet long, 24 wide and 22 high, and opens into 
the conference room at the east end and into the library 
along the north wall. The library is a fine room of 61 
feet in length, 24 in width and 22 in height, and occupies 
the north-west corner of this story. It has 8 windows on 
the west side and 8 on the north side. Those on the west 
begin 10 feet from the floor, and it is proposed that those 
on the north side should be cut down to within the ordi- 
nary distance from the floor. We sincerely trust that the 
Government will even go to the length of stretching a 
point, if necessary, in order to provide stained glass for 
these windows. The eflfect would be fine, and as the north 
windows look out on the back and side of the old building, 
it really should be done. We should then have a room 
that the citizens generally would be proud of. Opening 
off the library and next the main corridor and connecting 
with it is another barristers' room, which will probably be 
used for consultations. Thft top floor will be used for care- 
taker's rooms and similar purposes. 

In the old building the present master's private office 
and clerk's office will be thrown into one, and the present 
prothonotary's private room will be utilized as a part of 
the corridor, while the protonotary's public office and part 
of the hall and stairway will be changed to the master's 
room and made to connect with the referee's chambers. 
Next the corridor is the stamp office. 

Up-stairs, the present judges' room will be the barris- 
ters' robing room, with lavatory attached, and the space at 
the south-west comer, now partly occupied by the old jury 
room, is divided into two jury rooms. 

Judging from the above it would seem that the archi- 
tect has very well expended the appropriation, |50,000, 
but now that the erection of the building has been decided 
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upon, it would be a great mistake in policy for the Gov- 
ernment to refuse a few additional thousand dollars should 
it appear, during construction, that it was necessary to 
expend them in order to procure a building in every way 
suited for the demands which will be made upon it. 

While we are on the subject, we think it our duty to call 
the attention of the Minister of Public Works to the scandar 

lous state of the court house grounds, which, in defiance of 
the statute in that behalf, are rankly overgrown with nox- 
ious weeds and a disgrace generally to the Department 
and the Province. 

THE BAR AND THE ELECTIONS. 

Polling day of the Provincial elections, the 23rd instant, 
was rather a lucky one for members of the bar who aspired 
for legislative honors. 

In Brandon, Mr. W. A. Macdonald of that city. Oppo- 
sition, defeated Hon. Mr. Smart by 12 votes; while in 
Portage la Prairie the Hon. Robert Watson defeated Mr. 
W. J. Cooper by 108 ; Mr. J. E. P. Prendergast, Oppo- 
sition, was returned for St. Boniface by the close 
majority of 7. In Minnedosa, Mr. R. H. Myers, Gov- 
ernment, defeated his opponent. Dr. Roche, by 68 ; Mr. N. 
F. Hagel, Q.C., Opposition, was defeated in Kildonan by 
11 votes ; Mr. C. J. Mickle, Government, obtained a major- 
ity of 279 over Mr. Powers; the Attorney-General was 
returned in North Brandon by a majority of 67 ; Mr. J. D. 
Cameron, Government, held his seat by a much increased 
majority (148) for South Winnipeg ; Mr. Carss, Opposition, 
was 84 votes behind in Saskatchewan, and Mr. James 
Fisher, Independent, escaped a contest and was returned 
for his old constituency, Russell, by acclamation. 

This means, subject to re-counts, that the profession 
holds eight of the forty seats in the legislature. We 
understand that in the Imperial House the profession is 
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represented by 165 members, one-fourth of its total 
strength. 

REVISING BARRISTERS. 

Before the holding of the Courts of Revision of the 
lists of electors for the late elections, the above unfortunates, 
or certain of them, came in for the customary slating, 
which it appears both parties consider the proper thing to 
mete out to them at that time. After the courts had been 
held we were unable to hear of any case where the 
presiding revising barrister did not do his duty, or reason- 
ably failed to satisfy the opposing factions. We do not 
consider this a matter on which these gentlemen should 
be congratulated, for we believe that, no matter what his 
politics are, as soon as you appeal to a lawyer as a lawyer 
his legal instincts are so strong that he may be relied on to 
act in a legal manner, that is, fairly and impartially to the 
best of his ability. 

As the result ef our observation in attending many 
courts of revision we are of the opinion that it would be a 
good thing if the revising barristers were to wear their 
gowns ; the addition of a certain amount of ceremonial 
would be advantageous in a great many instances and the 
reverse in none, and every court, no matter how i-estricted 
in jurisdiction, should preserve a certain amount of dignity 
in the eyes of the people. Would some of our English 
exchanges tell us what the practice is in England in Revis- 
ing Barrister's Courts in this respect ? 

NEW RULES OF COURT. 

The following rules, lately promulgated, should be 
borne in mind by the profession. 

113. Orders 317 and 411 of the orders in equity are hereby repealed. 

114. No petition for re-hearing is to be presented, but a party desiring 
to re-hear a cause is to set the cause down with the prothonotary for re- 
hearing and serve notice thereof. 
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115. No cause eet down for argument of a demurrer, or by way of 
motion for decree, or on bill and answer, or on fiirther directionfiy or on 
appeal from the master's report, or on any petition mentioned in order 409, 
adjourned over from the day from which such cause was originally set 
down, is to be brought on for aigument from the 15th to the 31st days of 
the month of July, both days inclusiye. 

T. W. Taylor, C. J., 

J. DUBUC, J., 

A. C. KiLLAM, J., 

J. F. Bain, J. 
Dated the 15th day of July, 1892. 

CHAMBERS IN VACATION. 

Judges' chambers will be held in vacation on Monday 
and Thursday at 10.30 a.ni. 

Referee's chambers, when held, will be held on the 
same day and hour as judges' chambers, but there is no 
certainty that they will be held in any particular week. 
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The following geDtlemen have been admitted as attor- 
neys : 

Sobert Griffin Macdouaid, of Brandon, on July 5, 
instant. 

William Frederick Hill, of Winnipeg, on July 13, 
instant. 

LEGALr-A YOUNG ONTARIO BAR- 
^ lister wants to secure a position, 
either on salary or as partner, in an office 
in &Ianitoba or Territories. Address 
" Legal," Tribune office. 

The above advertisement has appeared lately in the 
local press. Had our "young Ontario barrister" taken 
the trouble to read up the Manitoba Act relating to the 
profession he would have found out, what he ought to 
have known, that as an Ontario barrister he has no status 
here, and his proposition to enter into partnership before 
he is called is quite illegal. 

The assizes for the Eastern district will be held in Win- 
nipeg on Tuesday, October 25, next, by Hon. Mr. Justice 
Dubuc ; for the Central in Portage la Prairie on Tuesday, 
November 1, next, by Hon. Mr. Justice Killam ; and for 
the Western in Brandon on Tuesday, November 8 next by 
the Hon. Chief Justice. The Equity sittings will be held 
in October, but the date has not yet been fixed. 

In the report of the proceedings of the Law Society 
in our last number we regret to say that, by an error in 
proof reading, the words " re-arrangement of the reporting 
of the Law Society " were made to read " re-arrangement 
of the Law Society." 
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OBITUARY. 



The sadden but not quite unexpected demise, on the 
19th instant, of Mr. John William Henry Wilson, of 
Portage la Prairie, barrister-at-law and District Registrar 
for the Land Titles District of Portage la Prairie, was a 
great shock to the legal profession of this Province, to 
almost every member of which he had been personally 
known and respected for many years. 

He was born in Waterford, Ireland, on the 21st day of 
February, 1838, where his father, Captain John Wilson of 
the 70th Regiment, was then stationed. When he was two 
years old his widowed mother came to Canada and settled 
at Toronto. He was called to the Ontario bar in 1854 and 
for many years practised his profession at Bradford in that 
Province. The same year that he was called he was 
married to Emelia Mary, daughter of Mr. Robert Mcintosh, 
of Toronto, Ontario, by whom he had five sons and 
eight daughters, nine surviving him. He came to this 
Province in 1882 and was called to the bar here in Easter 
Term of that year, and practised in Winnipeg till 1889, 
when the Land Titles Office at Portage la Prairie was 
established and he was then appointed to the responsible 
post which he held till his death. For many years he was 
a Bencher of the Law Society and one of the most active 
members of that body. He was also a Mason and at the 
time of his death was Grand Master of the Grand Lodge 
of Manitoba of that fraternity. Of his sons two, Charles 
Patrick and Robert John, have been called to the bar ot 
this Province, and a third, Herbert George, is a student- 
at-law. 

At a special meeting the Benchers passed a resolution 
expressing the deep regret of the profession at the death of 
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their esteemed fellow and extending their sympathy to the 
bereaved family. 



THE LAW SOCIETY OF MANITOBA. 



Convocation of the Benchers. 



WlNNIPBG, TUBSDAY, JuLY l^H, 1892. 

Present : Mr. W. £. Perdue, treasurer ; Mr. J. D. Oameron, secretary ; 
Messrs. Aikins, Q.C., Macdonald, Q.C., Richards and Haggart. 

In the absence of the president the treasurer took the chair. 

The minutes of the last meeting were read and confirmed. 

Letter read from the Attorney-General, dated 5th July, 1892, stating 
that the plans of the addition to the Ck)urt House had been prepared and 
were open to inspection by the benchers. 

Ordered that the Secretary acknowledge the receipt of the letter and 
arrange an appointment with Mr. Browne (the architect) for the benchers 
to see the plans. 

Letter read from J. B. Cain, dated July 12th, stating he had arrived 
in town too late for the primary examination and asking for a special 
examination. 

Ordered that his request be granted on payment of $10 to the exami- 
ners if they are agreeable thereto. 

Letter from Mr. Davis, dated 12th July 1892, with regard to the 
reporting, read and ordered to stand. 

Petition presented from £. W. Pearson that he may be allowed to 
present himself for the attorney examination in Michaelmas Term next. 

Ordered that the prayer of same be granted. 

Petition presented from C. H. Royal for leave to take his final exam- 
inations for call and attorney next Michaelmas Term. 

Ordered that the prayer of same be granted. 

Report presented from the examining committee, dated 30th June, 
1892. 

Ordered that same be received and adopted, and that S. E. Clement, 
B. A. Clement, A. J. H. Dubuc, and J. F. Fipher, graduates, be admitted 
as students at law and articled clerks. 
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Report preflented from the ezaminera, dated 11th July, 1892. 

Ordered that same be received and adopted. 

That J. A. Sheppard be allowed his primary examination. 

That G. £. Bastin be allowed his first intermediate examination. 

That £. W. Pearson, J. H. Hont, and C. H. Royal be allowed the 
second intermediate examination. 

That J. H. Leech be allowed the attorney examination, and 

That W. F. HuU be admitted as an attorney. 

Ordered that all policies of insurance, as they become due, be 
renewed for three years. 

Ordered that the reporting committee be requested to take chaise of 
the reports after the 31st August next, until the question of reporting has 
been settled. 

Ordered that the monthly subsidy of f40 to the Westbrn Law Timb 
be continued until the end of October next. 
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**lVg will sell to HO man, we will deny no man, or defer right nor justice.*' 

—Magna Charta. 



Vol. hi. . AUGUST, 1892. No. 8. 



The Privy Council and the School Case. 



When Mr. Justice Killam delivered his judgment on 
November 24, 1890, in the now celebrated case oi Barrett 
V. The City of Winnipeg^ holding that the Koman Catholics 
of Manitoba were not entitled' to state aided separate 
schools, he was doubtless impressed with the fact that he 
was giving the first in a long series of judgments which 
would reach up from the Bench of our young province to 
the foot of the Throne. Further, the learned judge must 
have realized the fact that he was rendering a decision 
that would be exposed to the most searching criticism and 
analysis, because it would decide a point in favour of one of 
the contestants in a legal battle the consequences of which 
would be of the gravest to the people of Manitoba, and the 
cause itself the most important that the provincial courts 
had been called upon to decide, if not one of the greatest mo- 
ment that had come before the judges of Canada. 

As we know he found against the construction that 
the Koman Catholics placed upon the Public Schools 
Act of 1890, and his decision was upheld by the Full 
Court of Queen's Bench of this Province, one judge dissent- 
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ing, a Roman Catholic. The Supreme Court of Canada, 
composed of six judges, three of whom were Roman Catho- 
lics, unanimously reversed the decision of the Manitoba 
courts, and the defendants appealed to the Privy Council, 
with the result that the finding of the Supreme Court has 
been reversed and those of the Full Court of Manitoba and 
Mr. Justice Killam restored.* Such a conclusion of this 
great case cannot fail to be gratifying to the last named 
judge, and to the rest of the judges of the province 
who shared his views, and also to Mr. Joseph Martin, the 
author of the act, and not the less so because of the fact 
that the Supreme Court has sometimes evinced an inclina- 
tion to over-rule the courts of this province— in fact we 
are informed to the extent of ninety per cent, of the cases 
so coming before it. 

As will be evidenced by a reference to our previous 
remarks on this subject, we were not at all surprised to find 
the Supreme Court itself over-ruled, and in truth such an 
event is nothing new to that body, the confidence of the 
public in which as an exponent of constitutional questions 
has long been on the wane, and it is difficult after this last 
reversal to say what weight that Court will in future carry 
in such questions, if any; but of this more in another 
article. 

Another feature which has greatly pleased the people 
of Manitoba is the celerity with which the Judicial Com- 
mittee announced their finding, and that in a judgment 
which is a perfect model of succinctness and perspicuity and 
a positive delight to read after the weary meanderings of 
some of the judgments given below. Though the argument 
lasted from July 12 to 15, yet the result of their Lordships' 
deliberations was announced on the 30th and telegraphed 
that same morning to this city. 

The question is now under discussion in the lay press 

* A full report of the judgment will be found elsewhere in this issue. 
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as to what is the effect of subsectionB 2 and 8 of section 
xxii of the Manitoba Act : 

XXII. In and for the eaid province, the said legislature may ex- 
clusiyely make laws in relation to education, subject and according to the 
following provisions : 

(1.) Nothing in any such law shall prejudicially affect any right or 
privilege with respect to denominational schools, which any class of 
persons have by law or practice in the province at the Union. 

(2.) An appeal shall lie to the Govemor-General-in-Council from any 
Act or decision of the Legislature of the Province, or of any Provincial 
authority, affecting any right or privilege of the Protestant or Roman 
Catholic minority of the Queen's subjects in relation to education. 

(3.) In case any such Provincial law^, as from time to time seems to 
the Governor-General in (Council requisite for the due execution of the 
provisions of this section, is not made, or in case any decision of the Gov- 
ernor-General in Council on any appeal under the section is not duly exe- 
cuted by the proper Provincial authority in that behalf, then, and in 
every such case, and as far only as the circumstances of each case require, 
the Parliament of Canada may make remedial laws for the due execution 
of the provisions of this section, and of any decision of the Governor- 
Greneral in Council under this section. 

It is open, then, for the Roman Catholic minority to 
appeal to the Governor-General in Council under the 
2nd section for relief, and if the Governor-General in 
Council grant relief, and the province refuse to carry it 
into effect, then, and not till then^ the "Parliament of 
Canada may make remedial laws for the due execution of 
the provisions of this section ;" 

But the express condition is that no " appeal shall lie to 
the Governor-General in Council" unless the appellants can 
show that they have been prejudicially " affected " in a 
** right or privilege " which they have " by law or prac- 
tice;" 

Now the most august tribunal of the age has decided that 
no " right or privilege " which the Roman Catholic minor- 
ity has "by law or practice," has been "prejudicially 
affected " by the Public Schools Act of 1890, which is 
the " act or decision of the Legislature " complained of ; 
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Therefore, neither the Governor-General in Council nor, 
consequently, Parliament has any jurisdiction in the mat- 
ter and there are no grounds upon which an appeal can lie 
against that act, and no constitutional cause for any inter- 
ference with its operation. 



DE PR>ESENTI. 



THE LONG VACATION. 

From the beginning of the present to the end of the 
following month, many familiar faces have been and will 
be missed from town, the owners of which are or will be 
for the most part disporting themselves in rural retreats 
during the very hot weather we have had and may expect 
to have for some little while yet. We do not remember a 
hotter summer for the last ten years, but all the inconven- 
iences of the heat are forgotten when we think of the 
bountiful harvest that is ready for the reaper and which 
will be of such incalculable advantage to the prosperity of 
this country, especially as the greatest inducement to hold 
out to the emigrating surplus population of Europe and 
demonstrate to it the pecuniary advantages of agricultural 
life in North- Western Canada. Though the volume of 
legal business has not been small, relatively, during the 
past year, yet the profession generally has experienced as 
much as any class the difficulty of obtaining ready money. 
Everyone nevertheless feels that prospects are good and 
trusts to a big crop and high prices to put ample money in 
circulation. We can say with great fervour that no one 
wishes for such a state of affairs more than we do, and we 
hope that some of our subscribers who are in default will 
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Boften their hearts and send in their back Bubscriptions 
and help ub to enjoy our holiday with the rest of that 
dlBtinguished body, the Manitoba bar. We could write 
indefinitely on this fascinating subject, but this being a 
vacation issue, is necessarily brief, and we refrain. 

QUEBEC COUNSEL IN ONTARIO. 

The last issue of the Canada Law Journal, July 16th, 
contains the report of the half-yearly meeting of Convoca- 
tion of the Law Society of Upper Canada which took place 
as long ago as December 29 last. While it is difficult to 
understand the reason of supplying such '* ancient history " 
to the public, yet some of the proceedings are interesting 
notwithstanding the fact that we are not enlightened as to 
what eventually became of them. The following motion 
of Mr. ^milius Irving, Q.C., which stood till " the first day 
of next Term " is a case in point. 

It appearing that in the matter of The Qiieen and Connolly, before 
the Common Pleas Division of the High C!ourt of Justice, on motion 
made before the Divisional Court on 5th December instant, the court was 
pleased to hear as counsel on behalf of the defendants Connolly and 
others Mr. Fitzpatrick, one of Her Majesty's counsel for the province of 
Quebec, duly authorized to practise as a barrister in the courts of justice 
of Quebec, but not having been called or admitted to the practice of the 
law as a barrister by the Law Society of Upper Canada, according to the 
statute in that behalf ; 

Resolved, that the members of Convocation present respectfully pro- 
test against the courts of this province hearing counsel at the Bar, or 
within the Bar, who have not been admitted to practice at the Bar in 
Her Majesty's courts in Ontario according to the provisions of the law 
and the Rules of this Society {Re Be Soma, 11 Ont. 43), and ordered that 
the Secretary forward a copy of this resolution to each of the judges of 
the Supreme Court of Judicature. 

EARLY CLOSING FOR SOLICITORS. 

Why do not some enterprising articled clerks go around 
with a petition to the different solicitors' asking 
them to close their offices at five o'clock during vacation 
every day and one o'clock on Saturday all the year around ? 
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We belieye all the firms would readily agree to such an 
arrangement. It is a practice that has been adopted in the 
large Eastern cities and why should it not be put in force 
here where there is no comparison in the volume of busi- 
ness transacted? 

ARTICLED CLERKS IN THE ATTORN EY-GENERAL'S 
DEPART I^ENT. 

The Law Society has hitherto admitted those persons 
to practice who were clerks in this department and at the 
same time articled to either the Attorney-General or his 
deputy. 'Sow such clerks are paid officials of the Govern- 
ment, drawing living and liberal salaries, and yet in 
defiance of the fundamental and wise rule of the Society 
that articled clerks shall carry on no business or employ- 
ment, certain persons have been admitted as above stated. 
It is manifest that this practice works a grave in- 
justice on other articled clerks and students, against whom 
the rule is rigidly enforced with excellent results. The 
present is the best time possible to put a stop to this harm- 
ful practice (which is objectionable not only to the students 
but to the profession) because there are now no clerks in 
the department under articles. We feel sure the benchers 
will be only too glad to take this matter under their best 
consideration now that it has been publicly brought to 
their notice as it is one which directly affects the personnel 
of the profession. 

THE COURT HOUSE GROUNDS. 

A much needed and substantial sidewalk has been pat 
down between the Court House and the Land Titles Office. 
Some feeble efforts have also been made to attack the rank 
and luxuriant weeds referred to in our last issue, which 
increase and multiply on those unsightly premises in direct 
contravention of the statutes passed in the leg^lative 
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building which overlooks them. The department of Public 
Works should organize a bush-choppers gang and engage 
Bome explorer of well advertised courage to lead it against 
and through this howUng jungle now doing duty for turf, 
for the mind of the average day-labourer would quail before 
Buch an obstacle. Mr. H. M. Stanley appears to be out of a 
job just now and his eminent services might be advantage- 
ously retained. We will see that he is well advertized and 
he will be permitted to carry the Yankee flag at the head 
of the gang as he did in ^^ Darkest Africa," and run for a 
constituency for the local house after he has completed 
his arduous labours, with better results, we trust, to him- 
self than he has lately experienced in the English elections. 

A CORRECTION. 

We regret to say that we were in error in announcing 
that judges' chambers would be held on Monday and Thurs- 
day during vacation, for we learned just too late to make 
the correction that they would be held on the latter day 
only. The mistake arose through some misunderstanding 
with the clerk in chambers. 
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FLOTSAM AND JETSAM. 



CURIOUS LAWS OF OLD CORPORATIONS. 

One of our contemporaries lately had an interesting 
article on the Blue Laws of New England, giving some 
quaint examples of those arbitrary and almost " ferocious " 
enactments. Beading the other day a copy of the Corpor- 
ation Book of the ancient town of Galway,* we extracted 
therefrom, verbatim^ a few examples of the quaint "lawes" 
of the Mayor and Council of that Anglo-Norman commun- 
ity, isolated as it then was in the wilds of Connaught. 

A.D. 14S5. Item : It ys enacted and agreid that no manner [of] dweller 
of whatsoever degre he or they be of, shall not sell nor set no lande or 
tenement within the same Town of Galwey to no Irish man without 
lycense of the counsayll and officers for the tyme being, on payn of 
forfayting the said landes or tenement with an hundred shillings. . . 

This " item " shows the great and exclusive power of 
the Mayor and Council, who could not only prohibit sales 
of land but exercise their authority to the extent of forfei- 
ture in case of disobedience ; and the very existence of such 
power shows how completely the people of the town were 
beyond the control of the general law of the kingdom, if any 
there were at that date. This is a point for Mr. Dillon to 
notice in his excellent work on Corporations. 

A.D. 1605. Item: That every man that answereth not thecryeor 
skirmishe at every of the gates, at the beginning, with his feansaball 
weapon, to paie and forfayte xii. d. 

Evidently the stout burghers of the "Citie of the 
Tribes " (the 14 ancient families controlling or owning the 
corporation) lived in a state of warfare with, and assaults 
from the native Irish, and the '^ crye or skirmishe " at the 
gates of the town was a frequent occurence. 

* Historical Manuscripts Commision, 1885, report 10, appendix S. 
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The most celebrated of these gates, the west one, had 
this significant and pious inscription over it : 

" From the ferocious O'fflaherties, Good Lord deliver us ! " 

Possibly this " item " may be the origin of the frivolous 
Jin de sikcle expression of *' Johnny get your gun." Pro- 
fessor Skeat may throw some light on this speculation. 

A.D. 1611. Item : That no butter be pold above a penny a pound 
. and his body to be put in prison that doth the contrary. 

Item : Whatsoever man of the town is called or warned to queste or 
aisse and aunswereth not to the same, to forfate xii. d. 

Item : That no alliaunt nor strangers shal be loghers ne in town nor 
land. 

It appears from the first of these that butter-selling 
must have been a rather precarious business, and 
from the second that it was just as hard to dodge a sheriff's 
summons to serve on a jury nearly 800 years ago as it is 
to-day ; and from the third that the genus " tramp " was 
regarded with a degree of suspicion which ten generations 
of loafing have not served to lessen. 

1512. Item : That all ydell men and women, whether they be house- 
holders or not, that is not able to paie wa(t)ch tax, ne tallage, to be 
expulshied oute of the town by the oflficers, on payn to lesse vi. «. viii. d. 

Poverty, plainly, was as great a crime then as now. 

1514. Item : It is ordered that the Maior, Wardain and Bailiefes for 
the tyme being shal be furst servid of fish and fleshe, both in market and 
shambles ; and after every man to be served, accordinge as they come to 
b(u)y ther meate. 

In order to be complete this item should have further 
provided that the " Maior, Wardain and Bailiefes," while 
being served first, should have the privilege of paying last. 

1516. Item : That every of the statte of this town, when they are 
wamid to come to the courte house, shall sit every man according to his 
degree and callinge, and also shall were and use their gouins every princi- 
pal courte days in the same courte-house, on payn to lesse for ever of both 
faultes iiii. d. 

This corporation evidently was aware of its unique 
authority and dignity and determined to live up to them. 

1518. Item : It is statutid, that whatsoever man or woman of this 
town saye that he will have the town pledge to be made by anny Irish 
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man, for every tyme so sainge to forfait xii. d. and if army man shuld bringe 
army Irish man to brage or boste uppon the town to forfait xii. d. 

Item : That no man of this town shall (h)oBte or receve into ther 
housls at Christemas, Easter, nor no feste elles, enny of the Burkes, Mac- 
Williams, the Kellies, nor no cepte elles, withoute license of the Mayor 
and Counsaill for the tyme heinge, on payne to pay for every tyme 
makinge defaulte xx. «., *thai neither "0*" ne "Mac" shaU atrutte ne 
swaggere thro^ the streets of GaUtoay, 

Prom the first " item " we gather that there must have 
been some pretty mean citizens even at that early age, and 
certainly any burgher who would import a thumping 
gallow-glass from, say, Connemara to "brage or boste 
upon " his native town richly deserved to forfait xiL d. 
The second item we regard as a direct violation of the laws 
of hospitality, for we do not see why the inhabitants should 
not at such festive seasons call in their whilom enemies to 
"raise Cain," drink "faith cure" and philander generally. 
Perhaps, however, the reason for the enactment may be 
found in the last few words, because the sight of the " 0*s " 
and "Macs" strutting and swaggering through the town, 
inviting their hosts to "come on," after putting all the 
drinkables where they would do most good, was too much 
for the Anglo-Norman pride. 

1519. Item : That no Irish judge nor lawior shall plede in no man's 
causae or matter within this our court, for it agreith not with the King's 
lawes, ne yet the Emprors in many placis. 

This was a most unfair attempt to boycott the ancient 
Brehon Law, and it also shows that ancient judicial findings 
resemble modern ones in that they clash " in many placis." 

(To be continued,) 

A CANDID JUDGE. 

The Chicago Legal Adviser is responsible for the 

following : 

A clergyman engaged in preaching rose to a fervid pitch of eloquence 
and in the midst of it exclaimed : 



*The words from here on are given by Hardiman in his HiMory of 
Galway, 1820. 
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" Show me the drunkard ! show me the drunkard ! — of all the men 
on the earth, the most unfortunate. Show him to me ! " 

To the consternation of all present, an old judge arose, and, unsteadily 
maintaining himself, exclaimed, " Well, sir, here I am ! " The clergyman 
having realized upon his investment much sooner than he anticipated, 
didn't know what to do with it. They finally pulled the old judge down, 
and the incident had passed when the clergyman again struck an impas- 
sioned attitude, and exclaimed in the honesty and fervour of his heart : 

*' Show me the hypocrite ! Of all men on God's green earth, the 
most despicable. Show me the hypocrite ! " 

The judge arose the second time, and reaching his cane over to a 
certain shaky old deacon, exclaimed, ^* Deacon, why the devil don't you 
get up when you are called on ? " 

CRUELTY TO ANIMALS. 

We find the Chicago Legal News guilty of this gem : 

" Once," says an old Califomian, " when Niles Searles was district 
judge up in Nevada and Sierra counties, the late Judge Belden and I were 
on opposite sides of a case which was to be argued before him. When 
we reached Nevada City we found the judge about to depart for Downe- 
ville on mule-back to hold court there. He made the novel proposition 
that we should ride over the mountains with him and argue our case on 
the way. We accepted the suggestion, secured horses and started off on 
either side of the judge's mule. I opened the case and concluded my 
argument as we reached North San Juan. Then Belden replied. He was 
very much in earnest and grew quite warm over the case, and didn't 
conclude until we had passed Nigger Tent. Then Judge Searls ruminated 
a short time and delivered his decision flat against Belden. Belden was 
so much worked up about the case that the decision made all three of us 
a little uncomfortable for a time, and not a word was spoken as we jogged 
along. Then, just as we road down to Goodyear's bar, the judge broke 
the strained silence with the remark : * My mule seems very tired.' * I 
should think he would,' replied Belden, ' after getting up such a decision 
as that.'" 
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BRIEFS. 



The profession would like to know when the Revised 
Statutes will be completed ? 

Mr. p. V. Georgen, of Portage la Prairie, who was 
called to the bar of this Province on June 5, 1879, died in 
this city on the 8th inst. 

TflE Exchequer Court will sit here on September 13th, 
at 10 a. m. ; at Regina on 20th of same month ; at Calgary 
on the 22nd ; at Vancouver on the 27th ; and at Victoria 
on the 29th. 

The full text of the Imperial Act to provide for the 
recognition in the United Kingdom of Probates and 
Letters of Administration granted in British Possessions, 
assented to on May 20th last, appears in the Canada 
Gazette for the 28rd ultimo. 

In the same issue appears the text of the extradition 
treaty between Great Britain and Monaco. Places of 
refuge for criminals are rapidly becoming fewer. 

Will some of our readers inform a correspondent what 
rule of court or statutory provision requires declarations or 
pleas to h^ filed in addition to being served ? We are unable 
to do so, and regard it as an erroneous practice, probably 
imported from Ontario like the now extinct 10 day writ of 
that province which so long flourished to the wrongful 
exclusion of the 8 day one provided by the Common Law 
Procedure Act. 

Our thanks are due the Queen's Printer for an excel- 
lently printed and neatly bound copy of the Statutes for 
this year. 
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DE PRy€SENTI. 



THE LAW REPORTS. 

That the Manitoba Law Reports did once exist is 
indisputably demonstrated by the fact that the profession 
Bome days ago received the index to volume 7 which 
should have been distributed some eight months before. 

It is also a fact, however incredible it may seem, that 
since about the middle of August last year up to date 
(exclusive of the above index) only two numbers of these 
reports have been issued, nevertheless the sum of nearly 
one thousand three hundred dollars has been, or will have to 
be paid the reporter up to the first of this month ! 

Now if there have been no cases to report since April 
9th of this year — ^the date on which the last issue appeared 
— ^then the amount paid the reporter is glaringly excessive. 
A reference to the columns of this journal will prove that 
a great number of important cases are in arrear ; the only 
conclusion that we can come to is that the payment to the 
reporter under such circumstances of such a large sum of 
the Law Society's funds is an imposition on its members, 
and that the Benchers consider it such is evidenced by 
their recent resolution under which the reporting com- 
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mittee have taken over charge of the reports from the Ist 
instant pending some radical and imperative changes. 

We have hitherto, from motives of delicacy, refrained 
from noticing this matter, in spite of repeated requests to 
do so, but in view of existing circumstances our duty is 
plain. 

PARTNERSHIP IN COURT OFFICES. 

Office of 
COUNTY COURT OP BEAUTIFUL PLAINS. 

B. Edwards, Clerk. 

T. E. Adams, Dept. Clerk. 

Real Estate and Loan Agents, 

Commissioners in B. R. 

Neepawa, - Manitoba. 

The above is the heading of the official paper of the 
clerk of the County Court of Beautiful Plains. That 
institution is apparently run as a partnership concern, a 
sort of adjunct to a real estate business and affidavit- 
swearing-shop, at a cash basis, doubtless. What a charm- 
ing combination of offices ! You can, by the agency of 
this obliging firm, unload your swamp claim on the Eastern 
"tenderfoot," mortgage the hereditary homestead to "head- 
off" the seductive machine agent and beat the country 
store-keeper, sue the aforesaid tenderfoot for the balance of 
the purchase money, and, finally, to bolster up your 
character after these little transactions, make your own 
affidavit before these guardians of our laws to the effect 
that you are an honest man ! 

But in all seriousness we refer this matter to the 
Attorney-General, and particularly to the Judge of this 
County Court, over the officers of which he has ample 
jurisdiction. The public looks to him to see that the 
administration of justice is not debased. 
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THE NEW LAW OFFICERS. 

The Law Journal says on this subject : — 

The appointments of the new law officers leave nothing to be 
desired. Sir Charles Russell returns to the office of Attomey-Greneral 
with the fullest approbation even of his political opponents, while the 
appointment of Mr. Rigby as Solicitor-General will be exceedingly 
popular with the Chancery Bar, of which he is so great an ornament. If, 
aa seems not improbable from the utterances of Sir Charles Russell, any 
restriction is placed upon the right of the laws officers to take private 
practice, a flood of business will be let loose in both divisions. 

The Irish Law Times prints a number of extracts from 
the legal press shewing that there is ' a divergence of 
opinion on this question of the private practice of the Law 
Officers, ranging from the proposal of entirely prohibiting 
private practice by both officers, to making the office of 
Solicitor-General a permanent one with a salary and £6,000 
a year in fees, and that of the Attorney-General one chang- 
ing with the Government as at present, but with £7,000 a 
year, plus fees, and the right to practise before the House 
of Lords and the Privy Council, with a retiring pension 
of £4,000. 

A WARNING TO STUDENTS. 

TT7 ANTED — SECOND YEAR LAW 
^ ^ Student to take charge of branch 
ofSce ; applicant will please state experi- 
ence and also amount of salary expected. 
Write to Box 633, Morden. 

We presume the man who lately inserted the above • 
advertisement in the Free Press knew what he wanted 
and what he was doing, especially as we may assume he 
is a member of the profession. But if he did know what 
he was doing it was a rather shabby trap to entice some 
innocent law student into, because the conduct of a branch 
office by a student is opposed to one of the most stringent 
rules of the Law Society, as the student will find to his cost 
when he comes to file his papers at the end of his long 
years of waiting. An actual and bona fide attendance at 
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barrister's chambers, or solicitor's oflBlce, as the case may 
be, is required, and during that time no other occupation 
whatever is allowable. 

THE LATE LORD CHANCELLOR'S FAREWELL JOB. n, 

The August issue of the London Law Notes — ^a fearless • 
and outspoken journal — contains the following article on 
the notorious jobbery of a Lord Chancellor who has done 
all he could in this direction to degrade his lofty oflSce : 

We congratulate Mr. Justice Gaineford Bruce on his appointment as a 
Judge of the High Court. We congratulate Lord Halsbury for his cheek. 
Not even in the midst of a General Election can his Lordship refndn 
from a job. Now we do not mean that Mr. Gainsford Bruce is not quali- 
fied to be a Judge. We know little or nothing of Mr. Gainsford Brace's 
legal abilities — his name has not been very much to the front in l^;al 
circles. Lord Halsbury may have made, from a legal point of view, the 
best possible at)pointment. But we are most strongly opposed — we raised 
our voices on this subject long before our old friend *• The Law Times " 
—bitterly opposed— to the baleful influence of politics on the law. A 
more striking example of this influence has never occurred. Mr. Ritchie 
lost his seat. Mr. Ritchie must have a safe seat found for him. Holbom 
is a safe seat. Mr. Gainsford Bruce holds that seat. Happy thought ! 
Make Mr. Gainsford Bruce a Judge. Seat becomes ipsofcuio void. Offer 
it to Mr. Ritchie. All honour to the Holbom Conservative Association » 
who decline to have Mr. Ritchie, and prefer to exercise their own choice 
without dictation from the higher authorities. It is, we admit, quite 
possible that in appointing Mr. Gainsford Bruce the Lord Chancellor 
was compelled by Lord Salisbury to do what he otherwise would not 
have done. But a Lord Chancellor is a high official in the state, and 
should be able to withstand undue pressure from all quarters — for a 
Lord Chancellor to yield is cowardly or base, in that it implies a desire 
to make some return for favours already received. Our readers will 
please remember that we make no charge against Mr. Justice Gainsford 
Bruce of incompetency for his office. We are not animated by any 
political feelings : we should write in the same strain if such an appoint- 
ment had been made by Lord Chancellor Russell. We have always 
urged, and shall continue to urge, that the law must be free of politics. 
The appointment of Judges should have nothing to do with politics : 
hence it follows that the office of Lord Chancellor should not be a 
political office, but a purely legal office, to be conferred on the most 
eminent lawyer of the tune, whether for life or for a stated number of 
years is a matter of detail to be settled in the future. 

After reading the above it is pleasant to read what the 
Law Times says of the present Lord Chancellor : 
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We shall be very glad indeed to see Lord Herschell back on the wool 
sack. He is a man for whom every lawyer has an unbounded respect 
and admiration. We venture to prophesy that under the new Chancellor 
no more will be heard of the recent complaints of jobbery and nepotism. 

This is the kind of judge that the bar of Greater Britain 
delights to honour. 

DISHONEST REGISTRARS. 

In the Free Press of the Slst ult. Mr. John Steven, of 
Deloraine, points out the shameful state of affairs which 
exists in the registration district in which he lives. This 
is the letter : 

To the Editor of the Free Press. 

Sir, — I trust you will allow me space to call attention to the question 
of land registration in this district. As most of your readers are doubt- 
less aware the real property act or Torrens system is in force only in 
some parts of the province, the old act being still in force in this district 
and also in other parts of the province. According to sec. 23, chap. 6, of 
the Land Registration Amendment Act, 1583, and amendment thereto : 

" No registrar or deputy registrar or clerk in his office shall directly 
or indirectly act as the agent of any corporation, society, company, per- 
son or persons investing money and taking securities in real estate within 
his county, nor shall such registrar or deputy registrar or clerk in the 
office advise for fee or reward or otherwise upon titles of lands or practice 
as a conveyancer within his county, nor shall he carry on or transact 
within the registry office any other business or occupation whatever 
under pain of forfeiture of office." 

Notwithstanding this clause several of the local land registration 
offices are held by men do business in land, acting for loan companies, 
etc., and deeds and mortgages registered in these offices to the 
amount of many of thousands of dollars arc left to tbe care of registrars 
who personally, or for companies whom they represent, are largely inter- 
ested in these deeds or mortgages. Some of these registrars also act as 
conveyancers in which capacity they transfer and deal with land in their 
own registration divisions, which is also clearly against the act and 
against the interest of the people, as by so acting they interfere with those 
who contribute towards their support as registrars and whose business is 
being poached upon by the illegal action of these already well paid 
registrars. Trusting that this will meet the eye of the hon. the attorney- 
general and the inspector of registry offices, and thanking you in 
anticipation. 
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Mr. Steven has made a straightforward and manly 
charge, and has called upon the Attorney-General to see 
that the law is enforced. The propriety of this enforce- 
ment requires no argument, the abuses complamed of are 
real ones, and they should be immediately put down, or 
the law is a farce, and those whose duty it is to enforce it 
are unworthy of oflSce. We repeat the demand for prompt 
action in the matter. 

THE MICHIGAN LAW JOURNAL. 

The Michigan Law Jcmmal complains not a little of a 
sentence in the American Law Review which perhaps 
reflects on the present popularity of the Michigan Law 
School. In the same issue our contemporary, referring to 
this journal, otherwise complimentarily, says " It reports 
one or two cases," etc. 

At the time it so wrote we had published since the first 
of the year, in eight monthly issues, no less than 91 cases, 
being an average of nearly 12 cases per month, and at no 
time less than five. 

Now, while we go in for quality of cases, not quantity, we 
object to such reckless and careless assertions. We hope 
our contemporary will take anearly opportunity of making 
the amende honorable and trust that it will in future when 
engaged in the diverting pastime of throwing stones keep 
an eye on its own plate glass. 

LEGAL APPOINTMENTS. 

September 3, 1892. To be District Registrar for the 
Land Titles OflBlce at Portage la Prairie : George W. 
Beynon, barrister-at-law, of Portage la Prairie. 

August 18, 1892. To be Registrar of the Court of 
Queen's Bench in Equity : Robert J. Wilson, barrister-at- 
law, of Winnipeg. 

To be District Registrar for the Land Titles District of 

Morden : Alexander McLeod, barrister-at-law, of Win- 
nipeg. 
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FLOTSAM AND JETSAM. 



SWEARING IN QUEEN'S COUNSEL. 

According to Law Notes the swearing in of newly 
appointed Queen's Counsel before the Lord Chancellor, is 
a poor affair. "After the gentlemen so honoured have duly 
paid the fees for their patents, amounting to over 60Z., 
they receive an intimation that the Lord Chancellor will 
receive them at Westminister. Arrayed in full-bottomed 
wigs, knee breeches, and stockings they repair to the 
House of Lords, and, on arriving there, are presented with 
a printed copy of the oaths to be taken. On being sum- 
moned before the Lord Chancellor, they all stand in a row, 
seniority of call to the Bar being observed. His Lord- 
ship's Secretary then gabbles through the oath, which is 
repeated by the learned gentlemen. The Lord Chancellor 
then presents a box containing the patent of appointment 
to each of the gentlemen, shakes hands with him, and the 
ceremony is over." 

LEGAL MEDITATIONS. 

What use to me is " Byles on Bills ? " 
For " Jarman on the Law of Wills " 

I wouldn't give a jackstone. 
" Jury and Jury Trials," nor more, 
For " Coke or Littleton " — ^yes, or 

For Chitty, Kent or Blackstone. 

Will Byles help me to pay the bill 
I owe for flowers ? Can hfr will 

Be changed by reading Jarman ? 
What use are " Jury Trials " to me ? — 
Or Kent, or Chitty ? Blackstone ?— he 
Is dryer than theosophy, 

Yes, worse than any Brahmin. 

And '' Kneeland on Attachments," too, 
Has nothing in it that will do ; 
The title is misleading. 
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And though through dusty books I read, 

Alas I n'er can learn to plead 

In Cupid's court, so she will heed, 

From " Stephen's Rules of Pleading." 

" Collyer on Partnership " I Ve read 
(An ancient work) " Contracts to Wed," 

By some one named Fitzsimmon. 
Nor does it £eem to help me on, 
ThBt " Marriage Settlements " I con. 
Or Schouler's learned book upon 

"The Law of Married Women." 

There is no statute I can find 

Will make a maiden change her mind ; 

Nor know I where the place is 

To find a law will help me win 

A suit like mine — or I'd begin 

To search it out. It isn't in 
My set of " Leading Cases." 

But — " Baylies on Appeals !" Ah, there 
Is just the answer to my prayer ! 

I know not how to do it. 
From her decision — by the seal 
Of all the courts ! — I will appeal ; 
And that will make the verdict m7, 

Until I can renew it. — G, Burnett, in New Eng- 
land Magazine. 

COKE ON BONNETS. 

A young lawyer in Boston was asked why in the English Courts a 
woman must always remove her hat. He could not tell, but an old 
lawyer to whom the question was referred, recalled the opinion of Sir 
Edward Coke on the matter. It was a murder trial where the prisoner 
was a woman and appeared before the court with her head covered. Sir 
Edward Coke ordered the prisoner to remove her hat and said: "A 
woman may be covered in church but not when arraifi^icd in a court of 
justice." 

The accused tartly replied : It seems singular that I may wear my 
hat in the presence of God but not in the presence of man." 

" It is not strange at all " replied the judge, " for the reason that 
man with his weak intellect, cannot discover the secrets which are 
known to God ; and, therefore, in investigating truth where human life 
is in peril and one is charged with taking the life the court shall have all 
obstacles removed. The countenance is often the index to the mind. 
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and accordingly, it is fitting that the hat should be removed and there- 
^th the sliadow which it casts upon your face.''* 

The hat of the prisoner was taken off, but she was allowed lor mod- 
esty's sake to cover her head with a kerchief. — Legal Adviser, 

WHO IS HE? 

When one talks of hereditaments, misprisions and indentures, 

Of chattels, and of mortgages, of choses and debentures, 

Of assumpsit, debt, and covenant, of trespass and attainders, 

Of attaching and conveyancing, of signing and endorsing. 

Of femes, both sole and covert, separating and divorcing. 

Of words of twenty letters, which you'd think would break his jaw. 

You will then know that the fellow's just begun to study law. — Ltfe. 



♦This is not the custom now. — [Ed.] 
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BRIEFS. 



Equity sittings will be held on the 11th proximo. 

The August issue of Law Notes contains the new rules 
of the Bar Committee relating to retainers. 

Mr. Samuel Black, Town Solicitor and Town Clerk of 
Belfast, was recently knighted by the late Lord Lieuten- 
ant. 

We are glad to see that the Albany Law Journal deals 
with Miss Gail Hamilton and her ridiculous and bumptious 
"Open Letter to the Queen" (!), in the North American 
Review^ as she and it deserve. 

TiiR Australian Law Times publishes very good reports 
which it curiously styles " Notes of Cases." One of these 
" notes " lately occupied eight quarto pages ; cases occupy- 
ing several such pages are very common. 

It is rumoured that the Government will print the 
account of the proceedings before the Privy Council on 
the School Case, which is in their possession, having been 
forwarded day by day. Such a course would be a com- 
mendable one indeed, and of great public value. 

AccoRDiKQ to the Law Journal there have been 111 
applications in England during the past year to strike 
solicitors off the rolls. Of these, sixty-five were refused 
and forty-nine granted. Twenty unqualified persons were 
convicted of acting as solicitors during the same period. 

On the title page of the Manitoba Reports is, or rather 
was, the announcement that they are " published by and 
under the authority of the Law Society of Manitoba." 
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This is redundancy ; if they are published by the Law 
Society it must necessarily be done " under the authority " 
of that body. But this, in view of the sudden death of the 
reports, is " ancient history." 



OBITUARY. 



The Hon. Marc Amable Girard, Senator, died at his 
home in St. Boniface, on Monday morning, the 12th of 
September instant. He was born at Varennes, in the Pro- 
vince of Quebec, on April 25, 1822, and was a son of 
Amable Girard, yeoman, of that place, where the family 
homestead had been situated for many generations. He 
was a notary of the Province of Quebec, having been 
appointed such in 1844, and was admitted to the bar of 
this province under the then existing statutes on the 8th 
day of May, 1871, taking precedence immediately after 
the late H. J. Clarke, Q.C., and was consequently at the 
time of his death the Father of the Bar. He came to 
Manitoba in 1870 with Archbishop Tach6 and Mr., now 
Lieut. Gov. Royal, and on the 17th September of that 
year was sworn of Lieut. Gov. Archibald's council as Pro- 
vincial Treasurer. He subsequently occupied many im- 
portant positions in several cabinets of the province, being 
at various times Premier, Provincial Secretary, Minister 
of Public Works and President of the Council. He was 
called to the Senate in 1871 and, in December, 1872, was 
appointed senior member of the Executive Council of the 
North-West Territories. In 1878 he married Madame 
Aurelie Lamothe, widow of Alfred Versailles, Esq., of 
Montreal, and by her had two children, a son, who died 
an infant, and a daughter now living. 
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Though he mainly devoted his attention to politics, 
being the lay leader of the French Canadians of the North- 
West, yet he did not entirely neglect his own profession 
as he was the head of the firm of Girard, Eierzkowski 
and Beaudrj, which practised about 1878 for some little 
time on Lombard street in this city. It was he who 
directed the compilation and printing of the Laws of 
Assiniboia and he interested himself not a little in the 
establishment and formation of our Law Society. 

The province has suffered a great loss in the death of 
this most estimable man, whose patriarchial mien and 
amiable and benevolent face were truly the index to his 
genial mind. 
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"H^e will sell to no Man, we will deny no man, or defer right nor justice,^ 

—Magna Charta. 
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A DELAYED ISSUE. 

Owing to the unavoidably prolonged absence of our 
editor from town, consequent upon an accident, we were 
unable to go to press as usual, and must in consequence 
ask our subscribers to pardon a curtailed number. 

THE GRAND JURY'S COMPLAINT. 

At the late Winnipeg assizes the grand jury handed in 
the following document to the presiding judge, who there- 
upon thanked them for the manner in which they had dis- 
charged their duties, and relieved them from further 
attendance : 

To His Lordship Judge Dnbuc : 

We, the Grand Jury of the Eastern Judicial District, beg to report to 
your Lordship that, as far as we have been able, we have discharged our 
duties, but as the proper authorities have refused to give transport to con- 
vey OS to the provincial asylum at Selkirk, although we unanimously 
preferred a request to be conveyed there, we beg to be dischai^ged. We 
b^ to thank your Lordship for your charge and the explicit directions 
therein, all of which is respectfully submitted. 

John Sutherland, Foreman. 
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Now, though we recognize the deBirabilitj of the 
grand jury visiting the jail and the court house, yet 
where should they stop ? If they inspect the above places, 
why not the land titles office at Winnipeg, and that at 
Morden, and the registry offices at Selkirk, Emerson and 
Stonewall, and any other governmental institutions in their 
district. Where should the line be drawn ? An inspection 
of the land titles office would be a farce, and would an in- 
spection of the provincial asylum be much better ? And if 
the grand jury be entitled to inspect the land titles office at 
Winnipeg, then they would also be entitled to go away off 
to Morden, to Emerson, to Stonewall and to Selkirk, and 
keep junketting and philandering about for a couple of 
weeks. At whose expense? We would like to know 
what right the grand jury have to call upon the govern- 
ment to provide conveyances and drive them 25 miles to 
the provincial asylum ? Is this customary elsewhere ? We 
would be obliged if any of our readers could enlighten us, 
as we have not been able so far to find any authority to 
support the grand jury in their demand. The results of 
such a visit would be barren, and no inference unfavorable 
to the asylum could in any degree of fairness be drawn 
from the refusal of the government to comply with such 
a demand. 

AN AMAZON AT THE BAR. 

The Chicago Legal Adviser^ September 28, states that 
"lawyer Kate Kane broke her parasol on the head of 
lawyer Dennison after she had applied to him with her 
juridicial tongue the smashing appellation of ^ black vaga- 
bond * and something more," whereupon she was fined for 
contempt of court. Now " lovely woman " at the bar is 
out of place even when she conducts herself as she usually 
does, but the prospect of arguing a legal point against a 
fair dame such as "lawyer Kate Kane" is somewhat 
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alarming. One would be very chary of taking exception 
to a plea of the playful Kate's when the chances are she 
would jab you severely in the waistcoat with her en tout 
cos by way of reply ; and who would venture to differ on 
the construction of a statute with a person who might 
catch you a " three-bagger " on the nose with the Consti- 
tutional Limitations of Mr. Cooley or " do you up " gener- 
ally with the Statutes at Large, by way of an answer ? No, 
sweet Eate, the old way is exciting enough for us, and we 
think you were intended for what is known to the sporting 
fraternity as a ^' fancy scrapper" rather than a disciple of 
the immortal Blackstone. 

THE EFFECT OF CROSS-EXAMINATION. 

We were interested in reading in a contemporary lately 
some illustrations of the effect of good cross-examination, 
which called to mind an incident, the occurence of which 
we can personally vouch for. 

In an action in the Queen's Bench, here, on a promis- 
sory note, the defendant denied the making in a most 
positive manner and repudiated the signature most em- 
phatically. The cross-examining counsel, Mr. Hpwell, 
Q.C., having been supplied with a number of the witness' 
signatures, proceeded to examine him as to their genu- 
ineness by submitting them to his inspection through 
a piece of card board with a hole so cut in it as to 
allow only the signature being seen. The witness was at 
first very positive and swore away merrily enough, but by 
a little skilful manipulation he became a confused and at 
one time admitted the signature in dispute to be his, but 
promptly repudiated it when he found out his mistake. 
Then he got hopelessly mixed, then sulky and would not 
answer, and at last, becoming excited and enraged at 
repeated slips and feeling that he had been exposed, he lost 
control of himself, danced about in the witness box, abused 
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the counsel, and finally bolted out of the court room and 
dashed up the street followed by the unrestrained laughter 
of the whole court 

BEWARE. COLLECTION AGENCIES I 

The attention of these gentry, who are at present oper^ 
ating on such a large scale in this city, is called to the fol- 
lowing extract from the Canada Law Journal for Oct 1 : 

The devices of the unprofessional debt collector are sometimes ingen- 
ious, but oocasioually rather disastrous in their results, "the engineer 
being hoist with his own petard." This was the case in Qrtoi y. Mm^h 
22 0. R. 177, where a creditor having an account against a debtor which 
which he was unable to collect in the ordinary way placed it in the hands 
of " The Canadian Collecting Co." This company, in order to coerce the 
debtor into payment, threatened (and subsequently carried out the threat) 
to advertise the debt for sale " on every bill board in the city.'' Happily. 
however, the amount advertised as due was larger than the amount of in- 
debtedness the creditor was able to prove, and the publication was there- 
fore held libellous, and the defendants were mulcted in |50 damages and 
full costs of the action. 

And isn't this, which appeared in a daily pap^ on the 
24th Octoher, a gem ? 

A TERROR TO DEAD-BEATS. 

Thb EvBB-PsBFLBxn^o Pboblxh or Making CoLLBcnoMB 

Pbbmanbntly Solvxd. 

The Consolidated Adjustment Co., of Chicago, whose travelling repr^ 
sentatives have been interviewing the prominent business and profess- 
ional men of this city for the past month, promises to bring oonsteniatioa 
to that numerous class of people who contract bills with the intentioii of 
never paying them unless forced to do so. Their methods, while comply- 
ing strictly with aU ike provinons of the (xmstUution of the United States 
as well as Canada, all the postal laws and regulations of this country and 
the United States, and the statutes of the various provinces and states in 
which they do business, promise to reform or ostracise and baniah that 
class of human leeches that afflict every business community, and are a 
burden, a nuisance, and often the ruin of merchants doing a credit bosi- 
neees. Their work here in the past few weeks, unlike that of mmtor m- 
dUuHoru, has been marvellous and most satis&ctory to our merchant& 

Accounts, notes and judgments that had grown musty and yellow 
with age, and had withstood all efforts of the collector, constable and 
sheriff for years, have been, through through the medium of this agency, 
converted into new, crisp bank notes. 
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Statutes of limitatioii and exemption laws are no barriers to the pro- 
aecntion of claims through their system, and while they have a pecuniary 
interest in prosecuting their work, they deserve the good>will and support 
of business men and all honest people everywhere. 

The italicB are oura; the bad grammar is the Company's. 

THE MICHIGAN LAW JOURNAL AGAIN. 

The Michigan Law Journal instead of straightfor* 
wardly acknowledging a patent misstatement it made in 
regard to this journal a little while ago, indulges in its 
last issue in more jugglery. 

By the ingenious, but not altogether creditable, device 
of changing the words " only two numbers,'' lately used by 
us (September) in referring to the backward state of our 
law reports, into " only two volumes " it perverts our plain 
meaning and builds up the foundation for the allegation 
that we in Manitoba present '^the rather peculiar spectacle" 
of complaining of a lack of reports, and pats itself on the 
back by remarking that it has to complain of the multi- 
plicity thereof. 

No, engaging contemporary, we would be more than 
satisfied if we received one volume of reports in the 
year, but .what we did object to was having to pay 
$1300 for two numbers of a volume. And you are right 
in saying that there is a " rather peculiar spectacle " pre- 
sented in this little matter but you do not appear to realize 
the fact that you are ^^ the show." 

APPOINTMENTS. 

September 30 : To be inspector of County Court offices. 
Surrogate Court offices and Registry offices : Joseph 
Thompson, of Carberry. 

October 1 : To be sheriff of the Central Judicial District 
of the Province of Manitoba : Daniel McLean, of Yirden. 

October 17 : To be Minister of the Interior, vice the 
Honourable Edgar Dewdney, resigned : Thomas Mayne 
Daly, Q.C., M.P., of the town of Brandon. 
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October 22 : To be Clerk in Chambers of the Court of 
Queen's Bench, Winnipeg : Alexander J. Belch, vice 
Henry S. Sherwood. 

October 22 : To be stamp vendor and telephone mes- 
senger in the Court House at Winnipeg : Charles A. Boxer, 
of Winnipeg. 
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"CODICILS" TO AN AFFIDAVIT. 

We take the following good story from the Green Bag : 

A negro came before a justice of the peace and signed a pledge, 
promising to give up the use of all intoxicating liquors. Ten days after- 
wards the Judge met him, and, greatly to his astonishment, found him a 
good deal under the influence of liquor. 

" Why, £rasmus," cried the Judge, " God bless me ! how is this, 
and after your solemn affidavit too? You have broken your oath 
Erasmus." 

'* Not at all, Jedge, — ^not at all, sir ! " cried Erasmus, with alacrity. 
" De affidavy stands as when fust awom and subscribed to : but bein' as 
you know, Jedge, a man of Websterian education, I have added a few 
trifling codicils to de original dockerments." 

" Codicils, Erasmus, — what do you mean by codicils?" 

" Well, Jedge, I'll explain ; I'll give them codicils to you in the regu- 
lar order. I've got the dockerment right here, and I've never let it go 
out ob my hands since I got it ; " and Erasmus drew from over his heart 
the precious paper. With a grand flourish he read : " Codicil de fust — 
Dis codicil is to certify dat de meanin' and intent of the above insterment 
is hereby so moderfied an' set aside as to allow the affiant de triflin' in- 
dulgence of one cocktail befo' he go to breakfias'." 

** Well, Jedge," said Erasmus, lifting his eyes from the paper, ** that 
codicil appear ekal to the requirment of de subscriber for about fo' days ; 
den we had," casting his eyes upon the paper, ** Codicil de sec'un — ^De 
above affidavy an' codicil is hereby affirm an' am to remscin in full fo'ce 
an' effec', 'ceptin' sich sections, claws, an' parts of clawses as would con- 
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flic' wid de allowance to de affiant of a appetizer before each meal, bein' 
tree drinks per diem, be de same more or less." 

Here Erasmus again lifted his eyes from the document, and explained 
as follows : — 

" On dis las' codicil de subscriber existed in toVable comfort about 
fo' mo' days, when it not bein' found to rise to de hight of all demands, 
I felt obl^ed, Jedge, to add : * Codicil de Third — All de above original 
dockerment an' codicils are hereby proclaimed to be of full fo'ce an' effec' 
pervided dat no part of dare contents be so construed as to interefere wid 
de inherin' right of de undersigned affiant and codicilist to partake of 
some sich suitable stimerlent as shall, in his judgment, be deemed necess- 
ary to de decent an' proper arousin' of de dorman' enei^es of his phiscal 
an' mental constitution.' " 

"And is this the last of the codicils, Erasmus? " 

''It's de finis, Jedge. It appears to fill all de 'quirements, an' is ekal 
to all de 'mergencies dat has yet arose." 

RECREATIONS OF LAWYERS. 

" The law," says Sir Matthew Hale, " will admit of no rival," or, as 
he elsewhere puts it, " Lady Common Law must lie alone." But in spite 
of these counsels of professional devotion, lawyers manage to put in a good 
deal of pleasure. They have always been a gay race with their solemn 
revels and their post revels, their masques and their dancings, 
from the time when Master Justice Shallow and Sir John Falstaff heard 
the chimes at midnight at Clement's Inn to the time when Thurlow, Pitt 
and Dundas galloped through the toll-gate in a tipsy frolic. Even the 
exemplary Evelyn laments, in his diary, that his time at the Middle 
Temple was spent mostly in "dancing and fooling." Perhaps the intell- 
ectual strain causes an inevitable rebound. 

It is related of a certain Chancellor that, on coming out of court, he 
would, in the ecstacy of relief from the prolonged concentration of his 
faculties, throw his wig up in the air and indulge in a variety of extraor- 
dinary antics. There have been lawyers, of course, who were never 
tempted to turn such unjudicial summersaults, men whose avidity for 
such work was insatiable. Such was the cast-iron Brougham who 
after a long day in court and in the House, refreshed himself by sitting up 
all night to write papers on optics or articles for the Edinburgh. Such 
was the immortal Coke who never allowed himself any recreations at all, 
carefully eschewed the Shakespearean playhouse and spent his evenings 
laboriously noting up his Commonplace Book. Such, too, was Sir Matthew 
Hale, whose extra judicial excursions into the regions of theology, science 
and mathematics make up in themselves a formidable library. But these 
were ''chosen vessels." The ordinary lawyer craves relaxation other than 
that of "dining with Coke," as Lord Elon called it, and being conditioned 
by his town environment he has to find it, in term time at least, in social 
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pleasares. In these, like Lady Teazle, he certainly bears his part with a 
very good grace. " Young man/' said Sarah, Dachesa of Marlborough, to 
the future Lord Mansfield, " young man. if you want to rise in your pro- 
fesEdon you must not sup out." The future Lord Mansfield knew better. 
He knew the value of society to a young lawyer, so he ''drank champagne 
with the wits" at night ; but he also got up early to read Roman Law. 
Mr. Justice BuUer's idea of happiness was to sit at Nisi Prius all day and 
play whist all night, and the late Sir Geoige Jessel's predilection §oit 
equity and whist was equally pronounced. 

Lord Lyndhurst's evening amusements were whist, and oh ! simplic- 
ity of true greatness I backgammon. How much nearer does this little 
glimpse of domesticity seem to bring us to the *' Nestor of the House of 
Lords," especially when we are told that he played both games very bad- 
ly and did not at all like being beaten. It is as refreshing as Erakine's 
description of himself just after the Home Took trial, as "very busy flying 
my boy's kite." Feame, of Contingent Remainders fSeime, found his 
''dissipations," as he called them, in a variety of ingenious inventions 
from a machine for transposing keys in music to a method of dyeing cot- 
ton stuffs. In his time, that terrible infliction, evening sittings at the 
Rolls, prevailed, and very much they must have marred the evening^s 
amusement of the Chancery Bar. Evening consultations were matters of 
course with the Bar generally, even down, so the late Sir Frederick 
Pollock tells us, to 1845. Lord Camden, like Lord North, devoted himself 
to music as a relaxation from study, and strange as it may appear, music 
had charms for the rugged Thurlow. When he came into the drawings 
room after dinner he generally put his legs on a sofii and one of his 
daughters played on the pianoforte some of HandePs music, and though 
he might sometimes appear to be dozing, if she played carelessly, or music 
he did not like, he immediately roused himself and called out, ** What 
are you doing ? " Another way which Thurlow had of relieving his ennui 
when ex-Chancellor, was getting young lawyers to come to him in the 
evening to tell him what had been going on in the Court of Chancery in 
the morning. On these occasions he was in the habit of censuring veiy 
freely the decisions of his successors. This was at all events better tasle 
than that of Jefireys, C. J., who used to keep a mimic to amuse his even- 
ings by aping the judges and great lawyers of the age ; but how much 
more innocent than both was the device of good old Sir Matthew Hale, 
who " by way of ensuring enUrtamment at home, would keep a wumkey or a 
parrot" 

Lord Campbell tells us that his chief amusement when a judge on 
circuit was in wandering about the town incognito, like Haroun al 
Raschid, and observing the manners of the people. 

Sir Walter Scott tells a very grim anecdote of a chess-playing ScoCdi 
judge— one Braxfield. Braxfield, whenever he went on a particular cir- 
cuit, was in the habit of visiting a gentleman of good fortune in the neigh- 
borhood of one of the assize towns and staying at least one night, whidk. 
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being both of them ardent chessplayers, they osoally concluded with 

tlieir favoorite game. One spring circuit the battle was not decided 

at daybreak, so the Lord Justice said, '^Weel, Donald, I must e'en 

oome back this gate in the harvest and let the game lie over for 

the present," and back he came in October, but not to his old 

friend's hospitable house, for that gentleman had, in the interim, been 

apprehended on a capital chaige of forgery, and his name stood on the 

Porteous Boll or list of those who were about to be tried under his former 

guest's auspices. The laird was indicted and tried accordingly, and the 

jury returned a verdict of guilty. Braxfield forthwith put on his cocked 

hat (which answers to the black cap in England) and pronounced the 

sentence of law in the usual terms, '' to be hanged by the neck until you 

be dead ; and may the Lord have mercy upon your unhappy soul 1 " 

Having concluded this awful formula in his most sonorous cadence, 

Biaxfield, dismounting his formidable beaver, gave a familiar nod to his 

unfortunate acquaintance and said to him, in a sort of chuckling whisper, 

"And now Donald, my man, I think I've checkmated you for ance." 

The very town life which lawyers mostly lead makes them more 

keenly alive to the charms of the country. (Have not the best landscape 

painters been town bred?) Rural scenes and sports please them as 

Tennyson tells us they pleased Arthur Hallam the young Chancery 

barrister — 

** fresh from brawling Courts 

And dusty purlieus of the law." 

Of these country pastimes one can only say, with Selden, that " One 
man's pleasure lies one way, another's another." In a profession so full 
of distinguished athletes as the law every sport finds its votaries, golf, 
tennis, shooting, fishing, yacting, Alpine climbing, cricket, football, rowing. 
If there is one of these favoured par excellence by the legal taste it is prob- 
ably shooting. It falls conveniently in the Long Vacation, and it requires 
what lawyers usually possess — ^presence of mind and a good nerve. It 
has a dash of excitement, too, without the hazard of hunting or of Alpine 
climbing, for a lawyer carries his caution into his pleasures. Sir Henry 
James' battues are fJEimous. The late Lord Justice Cotton was an excell- 
ent shot. So was Lord Westbury, though there are stories current of his 
having occasionally bagged a beater or a keeper. Lord Westbury was 
never one to^'suflbr fools gladly" in shooting or anything else, as the 
tollowing illustrates : — 

" A Greek nobleman. Count M , an old friend of his, used to 

shoot sometimes at Hackwood. The Count, besides being a very bad 
shot, was wont to fire in a wild and dangerous manner, and Lord Westbury 
delighted in * wiping his eye.' One day, the Count, after missing every 
shot he had, severely peppered one of the dogs, and then twice claimed 
for himself birds which had dropped to his host's gun. He capped this 
performance a few minutes later by nearly settling the whole line of 
shooters' keepers and beaters in a turnip field, his previous misdeeds and 



114 WBSTBRH LAW TIMXS. Oct. 

the wiggings he got for them hayiiig made him completely loee his head. 
This was too much for Lord Westbory, who at once ordered a keeper te 
take from the excited and protesting Couit his gan and cartridges, and 
sent the offending sportsman home to the ladieSi to the great amnaemenf 
and relief of the rest of the party." 

The incident vividly recalls a celebrated occasion on which Mr. 
Pickwick administered similar sommary jnstioe to tha onfortonate 
Winkle.— Xai0 OautU. 

A VALUABLE LAW LIBRARY. 

Mr. Charles J. Buchanan, surviving partner of Mr. N. C. Moak, the 
author of many l^;al works, writes the following : 

" Owing to Mr. Moak's death, his law library will soon be ofiered 
for sale. Mr. Moak had been carefully collecting this library for many 
yean. It is believed to be the completest and laigest private collection 
of law books in America. Few of our 8tate libraries can compare with it. 

** It contains the United States Supreme Oourt, Circuit and District 
Court reports, also the reports of all the States in the Union, also those of 
England (including Law, Equity, Probate and Divorce, Admiralty and 
Colonial), Scotland, Ireland and Canada. The library also has a fine and 
extenedve collection of digests, legal periodicals, criminal trials, briefb, 
cases and text books upon all the current topics of the law and a full set 
of New York Session Laws. The books were well cross-referenced and 
annotated under Mr. Moak's own supervision. The actual cost of the 
library was upwards of $65,000. 

''This is the rarest opportunity ever offered to procure at once a 
complete and extensive law library which has taken years to accumulate. 
The library will be sold all together as it is, should a fidr offer be prompt- 
ly made for the same." — Chicago Law Journal. 



BRIEFS. 



Mr. Nicholas Flood Davin, of Begina, has received a 
patent as a Queen's Counsel ! Now, verily, this is '' our 
place to laugh." 

It appears that Saul also, in the person of Mr. J. B. 
Costigan, of Calgary, is ^^ among the prophets." It is high 
time this Q. C. nusiance was abated. 
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Thb following gentlemen were enrolled as advocates of 
the North-West Territories on the 10th of October : 
Edward Corrigan Emery, of Edmonton. 
George Smith McCarter, of Calgary. 

On the 19th September : 

Hugh Amos Bob^son, of Begina. 

Mr. T. a. Bbbnibr, late registrar of the University of 
Manitoba, has been called to the Senate in the place of the 
late Senator Girard. We have heard it stated that Mr. 
Bernier was admitted to the practice of law in this province 
in the early days, but we do not find any record of such 
admission. Perhaps some of our readers will give us par- 
ticulars. We understand that he was not an advocate of 
Quebec, but a notary merely. 

OwiKG to the tenders received for the construction of 
the new court house addition being in excess of the appro- 
priation, the plans will have to be altered and building 
operations deferred till next spring. This, however, does 
not justify the conversion of the present building into a 
root-house by storing a large quantity of potatoes in sacks 
for over two weeks in the porch, of all places ! This may 
be all right for the White Horse Plains but is quite too 
rural for the metropolis. Who allowed such a thing to be 
done? 

Thsrb are some noble faces in the group portrait of 
the six iudges of the Superior Court of the City of New 
York (1855) given in the Green Bag for September. A 
relief truly fix)m the heart-breaking physiognomies of the 
great majority of rough and ready law ^vers that generally 
grace the pages of our interesting contemporary. 

Wb arb much obliged to the Toronto Weekly Empire 
for a copy of the large and beautiful photogravure of the 
Conservative members of the House of Commons. We 
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have never seen a finer piece of work of the class. It is 
presented to subscribers for 1893, but we do not see how 
the Empire can afford to do it. 

Thb Attomey-'General of Ontario has called upon SherifT 
Sutton, of Bruce, to resign in consequence of the report 
made by Mr. ^milus Irving, Q.C., on an investigatioD 
held by him, on behalf of the government, to enquire into 
certain grave charges laid against the sheriff. 

Thb Statistical Year-Book of Canada, compiled by Mr. 
Sydney C. D. Roper, assistant statistician, is a most valu- 
able departmental publication and the most convenient 
book of reference on Canadian affairs. 

The New Jersey Law Journal states in its October num- 
ber that it issues a " fine portrait " of one Mr. Grey. We 
have not received it, but possibly it is intended for ^^ home 
comsumption " only. 

Thb Legal Adviser for the 5th instant has a well written 
article in which it sustains its opinion to the effect that the 
term ^^ American " as applied to our Yankee friends is a 
misnomer and that they are i*eally ^' a nameless nation." 

Mr. T. C. Down, of the Middle Temple, writes us to 
the effect that revising barristers do not in England wear 
their robes while presiding over their courts. 

Thb Tribune of this city, one of our valued lay ex- 
changes, is now a really handsome paper in its new type. 

At thb Autumn Assizes lately holden in this city there 
was not one civil case tried. 
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REVIEWS. 



Thb Law of the Canadian Combtitution. By W. H. P. Clement, 
of Opgoode Hall, Barrister-at-law. Toronto ; The Carswell Co., Ltd.; 8yo 
doth, 1892. 

" In thifl work," eaya our author, " I have endeavoured 
to exhibit, in as compact a form as the wide scope of the 
subject permits, the law of the Canadian Constitution in 
reference as well to our position as a colony of the Empire, 
as to our self-government under the federal scheme of the 
B.lSr.A Act," and he has very well succeeded in attaining 
this object in the neat volume of XXI and 672 pages 
before us. The book is divided into four parts, of which 
the first is Introductory, with chapters on, (1) Our political 
system, (2) The pre-confederation constitutions and (3) what 
became of them ; the second part discusses The Results of 
our Colonial Status, with chapters on (4) What Imperial 
acts affect us, (5) The sources of our law, (6) The preroga- 
tives of the Crown, (7) Executive checks on colonial legis- 
lation, (8) The Governor-General, and (9) Colonial legisla- 
tive power ; the third part deals with The Original Group, 
with chapters on (10) The division of the field, (11) Our 
judicial system, and (12) The B. K A. Act, 1867 ; and the 
fourth with Our Subsequent Growth, with chapters on (18) 
The North- West Territories, (14) Manitoba, (15) British 
Columbia, and (16) Prince Edward Island. 

While the author is not very happy in the beginning of 
his opening chapter, yet the general excellence and thor- 
oughness of his work will quickly commend itself to the 
reader, who will not fail to appreciate these features as he 
advances. Chapter V., on " The sources of our Law," is 
among the best, as it gathers together the important Eastern 
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Canadian cases on the introduction of a system of laws by 
the early colonists, but it would perhaps have been better 
had this chapter been broadened in its scope so as to treat 
of the early laws of Manitoba also in that regard, instead 
of leaving them to be disposed of in a subsequent chapter. 
That great constitutional field, the B. If. A. Act, is really 
very ably treated in pages 241 to 546 inclusive, and much 
information valuable to the lawyer and the student has 
been gathered together. The Manitoba School Case 
receives due consideration, but is the statement on page 
509, to the effect that the Parliament of Canada can remedy 
" clumsy and unworkable " legislation in regard to educa- 
tional matters correct ? The subsequent chapters are quite 
up to the standard of the prior ones. A very good view 
indeed is given of the history of the North-west Territories 
and Manitoba. It is not quite clear, however, from the 
expressions used on page 551, that the Hudson's Bay Com- 
pany kept back, as they did, at the time of the transfer of 
Bupert's Land to Canada, in addition to the reserves around 
their forts, that great source of future wealth to them — 
one-twentieth of the Fertile Belt. 

Any one who wishes to have an authentic and conven- 
ient account of the constitutional and legal history of any 
of the Canadian provinces cannot fail to be satisfied 
with Mr. Clement's work, as it is of real excellence 
and there is none other that takes up the same field 
or so readily furnishes the same information. It is an im- 
portant addition to Canadian literature. 

The index is not full enough for a work of this class. 
The binding is tasteful, but the paper is not what it ought 
to be, though the print is good and clear. 

A Manual of Mkdical Jurisprudenck Aim Toxicology. By 
Henry C. Chapman, M.D., etc., with thirty-six illustrationB, eome of which 
are in coloan. Philadelphia ; W. B. Saunders ; 8vo, doth, 1802. 

The professional man never knows when he may require 
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the aBsistance of a work on the fiubjecte ably treated by Dr. 
Chapman (who was coroner's physician of Philadelphia for 
six years) in the above very useful little work of 237 pages, 
but there is one thing certain : when he wants it he wants 
it badly, and he cannot do much better than to have this 
manual at hand at such a time. We candidly admit that 
we do not know enough of the subjects to justly weigh the 
merits of the book, but this at least we can say : that we 
have read it with much profit to ourselves and are very 
glad to possess it, for it takes a place of its own in that 
branch of literature of which it treats. 

The binding is neat and strong, the print good, and the 
illustrations above the average ; in many cases excellent. 

Thb bbst Education fob a Lawteb. An address delivered on Jane 
15, 1892, at the annual commencement exercises of the State University 
of Iowa. By Eagene Wambaugh, LL.D., professor of law in the State 
University of Iowa. Iowa : published by the University, 1892. 

We beg to acknowledge receipt of the above handsome- 
ly printed and well gotten-up pamphlet. Though we have 
read it with interest, yet we do not agree with much that 
the professor says in regard to the collegiate system of legal 
training. 



OBITUARY. 



Sir William Johnston Ritchie, the second Chief Justice 
of the Supreme Court of Canada, died on the 25th of Sep- 
tember last at Ottawa. 

The deceased jadge was a son of the late Hon. Mr. 
Justice Ritchie, of If ova Scotia, and a brother of the pres- 
ent Mr. Justice J. N". Ritchie, of the Supreme Court of the 
same Province, and was bom at Annapolis on October 28, 
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1813, and educated at Picton. Called to the bar in 1888, 
he took silk in 1854, and was elevated to the Supreme 
Court Bench of 'New Brunswick as a puisne judge on Aug. 
17, 1855, eventually becoming Chief Justice of New Bruns- 
wick in December, 1865. He was raised to a position on 
the Bench of the Supreme Court of Canada on October 8, 
1875, and on the death of Sir William Buell Richards, was 
made Chief Justice on January 11, 1879. He was knighted 
on November 1, 1881. 

He was married twice, first to Mrs. Strong, of St. 
Andrews, N.B., and second to Grace Vernon, daughter of 
the late Thomas L. Nicholson, Esq., of St. John, and step- 
daughter of the late Admiral W. F. Owen, R.N., of Camp- 
obello. He had 14 children, 18 of whom survive, and also 
his widow, to mourn his loss. Before his elevation to the 
bench, he had taken an active intertst in politics, and rep- 
resented the city and county of St. John for many years in 
the local assembly. 

The bench of Canada can ill afford his loss, for lus 
abilities were of a high order, and though he had a 
very proper sense of the importance and dignity of 
his high position, yet that did not prevent his always 
acting towards the bar with becoming courtesy and atten- 
tion, and his absence will be much felt by those who prac- 
tised in his court. 

Following the rule he himself laid down on the death 
of the former Chief Justice, and of the late Mr. Justice 
Henry, the Supreme Court judges did not adjourn the 
court nor make any public reference to his death. This 
rule does not meet with approbation and might with ad van- 
tage be abrogated. However, the judgee of his court did 
send an address of condolence to his widow. 
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DE PR>€SENTL 



THE RE-DIVISION OF THE COUNTY COURTS. 

In the Manitoba Gazette for the 19th instant an an- 
nouncement is made that pursuant to an order-in-council 
of the 17th instant, the province will be re-divided into 
judicial divisions for county court purposes. This is needed, 
but a strange thing is that the divisions are not geograph- 
ically mentioned so that any suitor can ascertain them, but 
are only referred to as '^ being delineated and marked upon 
a map annexed " to the order-in-council. How is the 
public to know the boundaries of the respective courts ? 
And suppose the map should be destroyed ? A nice ques- 
tion truly if the jurisdiction of the court be called in 
question ; in such case how will the boundaries of the 
judicial division be proved ? The map cannot be taken 
from the Provincial Secretary's office and yet the boundar- 
ies do not appear in the Gazette. This should be attended 
to before the order comes into force on January 1 next, or 
there will be the greatest confusion and no one will know 
where to bring his action. 
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THE JUDGES AND PROHIBITION. 

The Hon. Messrs. Justices Killam and Bain, puisne 
judges of the Court of Queen's Bench for this province, 
were examined before the Prohibition Commission, which 
sat in this city at the close of last month. The evidence of 
the learned judges does not go to show that whiskey plays 
that important part in the tragedy of crime which it has 
been aspigned, at least in Manitoba. 

We take the report from the daily press. 

{Pree Press Oct. 27.) 

Hon. Mb. Justicb Ktllam 

had been in Manitoba nearly fonrteen years. He was bom and grew 
up in Nova Scotia, studied law in Ontario and practiBed there and here ; 
and had been a judge since the beginning of 1886. He thought there had 
not been very much change in the social customs of the people in r^ard 
to the use of intoxicating beverages ; he considered Winnipeg a sober, 
well-conducted place. He visited officially also Portage la Prairie and 
Brandon ; the state of things there was very good, the people were very 
orderly and sober on the whole, and there was very little crime. Not a 
very laige proportion of the criminal cases that came before him were 
attributed directly or indirectly to intemperance. He gave an analysis of 
fifty -three cases that had come before him, twenty-eight of them having 
been criminal convictions and twenty-five acquittals. Of the convictions 
four were due to drinking ; nineteen were not in any way attributable to 
that, and five were doubtful, three of them having pleaded guilty, and no 
records having been taken from which it could be judged, one being lar- 
ceny of liquor and one of indecent assault, in whidi there was evidence 
of the prisoner having been drank. Of the twenty-five prisoners acquit- 
ted, four ought, in his opinion, to have been found guilty, but the ads 
were not traceable to liquor ; that was for an act conmiitted in a drunken 
row. In eight cases in which there was strong evidence against the pris- 
oners, there was no evidence of the use of intoxicating liquor. There 
were two cases in which the prisoners were apparently guilty of fraudu- 
lent acts not within the law, but they were not drunk ; in one of assault- 
ing a constable, the indictment was wrongly drawn ; two were for rape, 
in which there was not sufficient evidence of want of consent. In the 
other cases, except those, there was no evidence of the use of intoxicating 
liquor. He thought habitual drunkards had better be put under some 
restraint. He had been occasionally, temporarily, in countries where 
there was prohibition. In Yarmouth, N. S., where there had been no 
licence within his recollection, he had, when a boy, heard places com- 
monly talked of where liquor was sold illicitly. He had passed throogfa 
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the State of Maine, and had seen liqaor sold quite openly where he had 
nndentood prohibition was in force. He had been at Fort McLeod, 
N. W.T., and a day or two at Oalgary ; he had never himself seen liquor 
sold, but had had evidence of parties having used it, and had known it 
to be freely used, He had seen bars more expensive apparently than 
^ould have been required to sell liquors that were not intoxicating. In 
Ck>Ichester, county of Essex, where it was attempted for a year or two to 
enforc the Duncan act, he had seen liquor sold. He could only reason 
theoretically on the advisability of a prohibitory enactment ; he thought 
it would be so extremely difficult a thing to enforce it, as to be almost 
impossible. So large a number of people wished to purchase liquor as to 
make it an object to endeavour to supply the demand ; and in the condition 
of society it would be difficult to prevent this. He considered that the 
effect of a law flagrantly and persistently violated would be demoralizing 
to the community in the sense of blunting the respect for law. He 
thought brewers and distillers should be compensated for their plant and 
property in the event of prohibition being adopted. On the question of 
prohibition he would say that, as a laige number of persons desired to use 
intoxicating liquors it would be an undue act of authority on the part of 
the majority to prevent them from obtaining it. 

To Dr. McLeod. — He hardly knew whether he would regard Mani- 
toba as strongly in fieivor of prohibition, in view of the plebiscite ; the re- 
sult of that vote had certainly been a surprise to him. He had thought 
it would not give a very clear idea of the views of the people, as it was 
not bringing prohibition into practical operation. Even if as laxge a ma- 
jority as two to one desired prohibition, he would not say that prohibition 
would be a proper thing, but it would be an undue exercise of authority. 
He did not think that migority would be a very good evidence of the 
practicability of prohibition, as it would be the result of enthusiasm at 
the start. It was a natural right that a man should have intoxicating 
drink if he wished. He repeated this as his answer to Dr. McLeod's con- 
cluding question whether the minority of the people had not a natural 
right to protect itself and the material and moral welfare of the boys and 
girls constantly menaced by the liquor trade, which the minority should 
not infringe. 

(TrUmne, Oct. 28.) 
Hon. Mb. JuSticb Bain, 

said he had occupied a seat on the bench for five years. He had 
resided here 20 years. A licence law was then in force. He had no 
knowledge of the working of the Scott Act in Manitoba. His own exper- 
ience in Blanitoba was that there had been a marked change in the 
drinking habits for the better. He had always understood that it was 
easy enough to get liquor on Sunday, contrary to the law. He thought it 
a beneficial law which prevented the sale of liquors in grocery stores. 
There wfl£ less excuse for a saloon bar than for a hotel bar. He was in 
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li^our of high licence if there was to be any at all, with rigid and very 
strict enforcement. He believed from his own experience that Manitoba 
would compare very fieivorably with any part of the Dominion in point of 
sobriety. He had known of many men who were kept going between the 
saloon, police court and the jail. He believed a man who was a habitual 
drunkard should be shut up ; society must be protected. For some years 
he spent some time in France, Germany and Italy. He was struck with 
the contrast of the masses of the people there compared with the people 
of the United States. An enormous quantity of light wines and beer was 
drunk and there were none of the disgusting and demoralizing scenes 
which were witnessed where stronger liquors are drunk. He was in the 
prohibition state of Maine ; liquor was obtainable in the hotel where he 
stopped. The sense of a community must be decidedly in favour of pro- 
hibition in order to carry it out successfully. He had not considered the 
question of remuneration to brewers and distillers. The non-observance 
of such a law as prohibition would be very demoralizing to a community. 

To Dr. McLeod witness said that ever since he sat on the bench he 
was struck with the fajct that so few of the cases were either directly or 
indirectly attributed to drink. There have been few cases of serious 
crime in Manitoba. He thought it likely that if there was more drunken- 
ness in the province there would be more crime. K there was a prohib- 
itory law well enforced benefits would result in some ways and not in 
others. The same difficulties would arise in enforcement as now exist in 
putting into effect the provisions of the Liquor licence Act. Young men, 
he thought would be more liable to frequent the higher class liquor bar 
rooms than the 7x9. The man who had not the drinking habit strongly 
would not be liable to go to the disreputable drinking house. He had 
observed an increase in the use of alcoholic stimulants in France. He 
had visited the North- West, and had observed that the working of prohib- 
ition was not a success. The permit system was evidently abused; it 
struck him that he had never seen the use of liquor so demoralizing as it 
was in the North- West. 

THE FROG AND THE BULL. 

The Albany Law Journal administers a few paternal 
spanks to one Mr. Frank 8. Bice, known to some as being 
the author of an indifferent work on evidence, for recently 
blackguarding the immortal Blackstone in an article in the 
Columbia Law Times. We do not think Mr. Rice will 
damage Blackstone's reputation to any appreciable extent, 
especially when he indulges in such ^^ slush" as the fol- 
lowing : 
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* We are grievouBly misinformed, our preconceptions are hopelessly 
awry, onr theories, of which we have been excessively vain, are spectral 
inanities, if the average collegian, under the robust mental pabulum here 
outlined, doesn't wrestle with about all the "mental discipline" his god- 
like image cares to caress, at least until the fibres and the tendons of his 
callow years have attained a Kttle more consistence and vigor. " Don't 
muzzle the ox that threshed out the corn" is the suggestive injunction of 
holy writ, and don't narcotize the gray matter in a student's skull with 
the putrefactions of a plodding brain that ceased to act long before the 
birth of our century. 

Or when he says that the study of Blackstone 

is now and ever shall be an imposition upon practic!al methods, a prosti- 
tution of mental energy, a useless and senseless parade of pedagogic whim- 
wham, that stuffs the receptive minds of our most brilliant and assiduous 
scholars with a pestiferous mass of unassimilative condiment.' 

On reading the above the inquiry naturally suggests 
itself : What particular kind of " whim- wham " and how 
much of it has been utilized in the stuffing of Mr. Rice's 
mind? However, his performance with adjectives is at 
least equal to that of the illustrious Macphairson Clonglock- 
etty Angus McCIan on the bag pipes, concerning which we 
are told by the bard : 

It was wild — ^it was fitful — as wild as the breeze 
It wandered about into several keys ; 
It was jerky, spasmondic, and harsh, I'm aware : 
But still it distinctly suggested an air. 

THE LATEST CONSTITUTIONAL OUTRAGE. 

The sleuth hounds at Ottawa have tracked down 
another unfortunate, in the shape of " James A. McLean, 
of the Town of Bridgewater, in the Province of Nova Scotia, 
Esquire, barrister-at-law," and succeeded, despite his frantic 
struggles in fastening upon him the degree of " one of Her 
Majesty's Counsel Learned in the Law." The solitary 
remaining practitioner in the Maritime provinces not called 
to that estate, became deranged at the prospect of a similar 
fate, and incontionently took to the woods armed with 
a howitzer and a keg of shingle nails, after announcing his 
determination of selling his life and honour as dearly as 
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possible. IndignatioD meetings are being held throughont 
the county, and strong resolutions have been passed con- 
demning this method of persecution by arbitrarily exercis- 
ing the Royal Perogative. 

N. 6. — ^This information has been received by us from 
our special correspondent over " Neebings Cable," via the 
Dawson route, and may be regarded as authentic. 

A NEW ROOT OF TITLE. 

An exchange is responsible for the following : 

The laws of real property, as laid down by her British (dc) majesty's 
authorities in New Zealand are frequently quite difficult of enforcement 
owing to the very original ideas of rights and titles entertained by the 
aborigines. Before the European can acquire a title of any sort to an inch 
of the Maori's land it is necessary that the native first have his claims 
settled by a court of competent jurisdiction called the "Native Land 
Court," and the tohungas, or learned authorities in Maori law, hold, for 
instance, that it is practically conclusive evidence of one's rights to hold 
land to have the former owner's body hung up as a parrot cage with par- 
rots inside the ribs. This is a &ct before the eyes of all and no one would 
dare to dispute the claims of the holdeis of such paramount evidence. 

So in the pleadings before the native courts the occupant makes a 
speech after this fiEishion : " My ancestor conquered your ancestor and 
killed many of your tribe. He ate your ancestor's legs and arms, cut off 
and cured his head for an ornament, and of his chest, which was capacious 
and round, he made a cage in which to keep his decoy parrots, the ribs 
served as bars, from between which the parrot could look out, and many 
people came to admire my ancestor's parrot cage, and whose land was 
seised and held even unto this day." 

This is one of the most satisfactory counts we ever read. 
It seems to cover the whole case. Messrs. Ballen & Leakes' 
annotators should add it to their admirable ^^Precedents." 

NEW BOOKS AT THE LIBRARY. 

The following books have been added to the Law 
Society^s library : 

1, Beach's Private Corporations, 1891. 

2. Black's Intoxicating Liquors, 1892. 
8. British Columbia Statutes, 1892. 
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4. Bunyan's Life Insurance, 8rd ed. 1891. 

5. Cartwright's Cases on B. N". A., vol. 4, 1892. 

6. Chalmer's Bills of Exchange, 4th ed. 1891. 

7. Coote & Tristram's Probate Practice, 11th ed., 1891. 

8. Foa's Landlord and Tenant, 1891. 

9. Ontario Statutes, 1 892. 

10. Story's Equitable Jurisprudence, 18th ed., 1886. 
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BRIEFS. 



On the eleventh instant no less than 26 writs were 
issued out of the County Court of Selkirk. 

The Chicago Legal Adviser says that according to the 
last census there are 88,168 lawyers in the United States 
who receive 135,000,000 every year for fees, an income of 
about |1,100 to every practitioner. 

At the Michaelmas Sittings in Dublin, on October 25 
ult., the new Lord Chancellor for Ireland took his seat and 
The Mac Dermot, Q. C, and Sergeant Hemphill, Q. C, 
were called within the Bar as Her Majesty's Attorney- 
General and Solicitor-General for Ireland respectively. — 
Exchange. 

We beg to acknowledge, with thanks, from Mr. E. H. 
Pitch, a copy of his excellent paper entitled "The 
Torrens System of Land Transfers," read before the Ohio 
State Bar Association on July 14 last. Mr. Fitch is doing 
a good work in endeavouring to introduce the Torrens Act 
into Ohio, and his fellow practitioners should, and doubt- 
less will support him. 

The Canada Gazette for the 5th instant erroneously 
describes the Hon. Mr. Bernier as a barrister of this pro- 
vince. He was admitted as an attorney in Michaelmas 
Term, 1885. Mr. Bernier writes that he was admitted as 
an advocate of Quebec in July, 1869. He retains his posi- 
tion as registrar of the University of Manitoba. 
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The Hudson's Bay Company's Land Tenures and 
the titles of the Selkirk Settlers. 



1. Of the grant of Assiniboia to the Earl of Selkirk and its 
occupation by his settlers. • 

While the origin and progress of this great and endur- 
ing corporation have received no little attention from the 
pen of the historian, and while its struggles, prosperities, 
and adversities have been more or less faithfully recorded 
and a halo of romance thrown round its operations in the 
barter of its costly furs, yet that portion of its possessions 
more lasting than all— its land — has received but scant 
consideration, and presents almost a new field, and not a 
lean one, to the inquirer into the true state of affairs under 
the old rigime. 

This subject differs from all these others in that it is a 
thoroughly practical one — ^a live issue of the day — and of 
very great interest, pecuniary in most cases, to those who 
came to the District of Assiniboia under the auspices of 
Lord Selkirk or the Company. As an illustration of this 
assertion, if such were needed, it is only necessary to refer 
to the proceedings before our courts of law. Quite lately 

*Read before the Manitoba Historical and Scientific Society on 
Dec. 1st, 1892. 
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the question as to whether the law of primogeniture was in 
force here prior to the Transfer was before the judges of 
our Queen's Bench (a) and it was held that it was in force 
if such estates existed as it could operate on. If their 
existence can be proved, then many of the patents granted 
by the Dominion Government to the representatives of Red 
River settlers have been granted in error, and why might 
not such a mistake have occured as regards lands of im- 
mense value situ;ite in the heart of Winnipeg as well as the 
sorry claim of the meanest of Lord Selkirk's settlers ? 

That many such mistakes have been made by the Crown 
i^ an open secret among the legal profession, and that the 
officials of the Land Titles Office realize the importance of 
the question is evidenced by the fact that, going behind 
the Crown grant, they procure from Ottawa the papers and 
documents on which the patent was granted, and, quite in- 
dependent of the investigations of the Crown officials at 
Ottawa, and with far more experience in the matter, subject 
the evidences of title to the most rigorous scrutiny. Even 
now '' uneasy lie the heads " of many landowners in one 
of the most valuable residence portions of the city, Fort 
Rouge, because of the outstanding interest of a poor half- 
breed girl who long ago went to the Saskatchewan but 
may unconsciously have left her children a rich inheritance. 

In a former series of papers entitled '* The Rise of Law 
in Rupert's Land," (b) the conclusion was come to that in 
all probability a court of law in this province would find 
that the grant of lands to the Company under its charter, 
May 2, 1670, was valid, though the monopoly in trade was 
not. For the reasons for coming to this conclusion refer- 
ence must be made to the papers themselves and it does 
not seem necessary to refer to them other than to say 

(a) Re TaU, vol. I., pp. 76, 158 (Reports). 
(6) Vol. I., pp. 49, 73, 193. 
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that a careful consideration of the other charters (c) of the 
American plantations or colonies confirms the writer in 
the belief that they were not inconsistent with the age 
in which the grants were made, in fact were recognized 
as a prerogative of the Crown. And there is also 
this other circumstance of no little significance that 
while in many cases the grantees of the other American 
charters were people of small consequence and presumably 
little influence, in some cases apparently of none, not even 
a City knight among the proprietors, yet those of the Bay 
Company included personages of the very highest rank, a 
Prince of the Blood— from whom the plantation derived 
its name, Rupert's Land — at the head of them, and it is 
surely not unreasonable to assume that in such a case the 
sovereign meant to clothe such royal "adventurers" with 
the very greatest powers he could by exercise of his pre- 
rogative in that behalf. 

These companies bore similiar names to the full name 
of the Hudson's Bay Company. For instance, that of 
Virginia, under its second charter, was styled the ** Trea- 
surer and Company of Adventurers and Planters for the 
City of London, for the first colony in Virginia" ; that of 
Massachusetts Bay : " The Governor and Companie of the 
Massachusetts Bay in New England" ; that of Connecticut : 
" The Governor and Company of the English Colony of 
Connecticut, in Ifew England, in America " ; another 
" The Governor and Company of the English Colony of 
Bhode Island and Providence Plantations, in New Eng* 
land, in America" ; another " The Trustees for establishing 
the colony of Georgia in America " ; and so forth. The 
Maryland Charter, 1682, of Charles I to Lord Baltimore, 
was most remarkable in its amplitude, going even to the 
extent of empowering the grantee to invest the inhabitants 

(c) Fu2« Charters of the Old English Colonies in America. By Samuel 
LocaSy £aqr., of the Inner Temple, Barriister-at-law, London, 1860. 
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^^ with what titles and dignities soever as he shall think 
fit (so they be not such as are now used in England)," and 
to a lesser degree was also that famous one granted to Sir 
William Penn by Charles II eleven years after that of the 
Bay Company. His sovereign appeared particularly desir- 
ous of doing honour to Lord Baltimore for we find this 
quaint expression : ^^ Xow, that the said country thus by 
'^ us granted and described may be eminent above all other 
^^ parts of the said territory^ and dignified with large titles^ 
" know ye, that we, of our further grace, certain knowledge 
''and mere motion have thought fit to erect the same 
'' country and islands into a Province ; as out of the fuUnesB 
" of our royal power and prerogative we do for us our 
''heirs. and successors erect and incorporate them into a 
" province, and do call it Maryland, and so from henceforth 
"we will have it called." Penn received a somewhat 
similar honour in the case of his grant, but not in such 
sounding terms, though he was empowered to erect 
manors and to hold Courts Baron in each and every of 
them so erected. 

The Governor and Company of the Hudson's Bay Adven- 
turers were "made created and constituted" . . "the true 
and absolute lords and proprietors of" Rupert's Land and 
held that plantation " as of our manor at East Greenwich, 
in our county of Kent, in free and common soccage, and 
not in capite or by Knights service, y eliding and paying 
yearly to us, our heirs and successors, for the same, two 
elks and two black beavers, whensoever and as often as we, 
our heirs and successors shall happen to enter into the said 
countries, territories and regions hereby granted." The 
three Virginia charters were held of the same manor and 
by the same tenure, pa^ying & fifth part of the gold and 
silver and, originally, one fifteenth of the copper ; so were 
Massachusetts (1st and 2nd charters), Connecticut and 
Bhode Island, while those of Maryland and Pennsylvania 
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were held " as of our Castle of Windsor in our county of 
JBerks," that of Maryland at ^^ two Indian arrows of those 
parts " in addition to the fifth part of the gold and silver, 
and in Penn's charter two beaver skins took the place of 
the arrows, but, differing in this respect from the Company's 
charter, they were to be delivered at Windsor Castle be- 
fore the first of January ; Georgia's "Trustees" held their 
charter (1732) "as of our manor of Hampton Court in our 
county of Middlesex " likewise in free and common soccage 
at " the sum of four shillings for every hundred acres of 
the said lands which the said corporation shall grant, 
demise, plant or settle, the said payment not to commence 
or be made until ten years after such grant demise plant- 
ing or settling." 

The Company, then, being "the true and absolute Lords 
and Proprietors of Rupert's Land, in free and common soc- 
cage," on the 12th day of June, 1811, "granted, aliened, 
enfeoffed and confirmed " unto the Kight Honourable 
Thomas Earl of Selkirk, his heirs and assigns forever, all 
that tract of land or territory, comprising about 116,000 
square miles, bounded by an imaginary line running as 
follows, that is to say : 

beginning on the western shore of Lake Winnipie, otherwise Winnipeg, 
at a point in fifty-two degrees and thirty minutes north latitude, thence 
Fanning due west to the Lake Winnepigoos, otherwise called Little Win- 
iiip^> then in a southerly direction through the said Lake so as to strike 
its western shore in latitude fifty-two degrees north, then due west to the 
place where the parallel of fifty -two degrees north latitude intersects the 
western branch of Red River, otherwise called Assiniboine River, then 
due south from that point of intersection to the Height of Land which 
seperates the waters running into Hudsons Bay from those of the Missouri 
and Mississippi, then in an easterly direction along the said Height of 
Land to the source of the River Winnipie or Winnipeg (meaning by such 
last mentioned River, the principal branch of the waters which unite in 
Lake Saginagas), then along the main stream of the waters and the mid- 
dle of the several lakes through which they fiow to the mouth of the 
Winnip^ River and thence in a northerly direction through the middle 
of Lake Winnipie to the place of beginning. 



\ 
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An important reservation in favour of the grantors was 
made in the following clause : 

Saving and reeerving nevertheless to the said Governor and Company 
and their sucoessors aU righu of jurisdictum whatsoever granted to said 
company by their charter. 

This is why the governors of Assiniboia received their 
commissions from the Company and not from Lord Selkirk. 

One tenth of the said tract was to be set out by the 
Earl, at the request of the Company " to the use of such 
person or persons, being or having been in the service or 
employ of the said Governor and Company for a term not 
less than three years immediately preceding the date and 
execution of any direction or appointment to be made by 
the said Governor and Company and their successors under 
this present power, in such parts, shares, and portions and 
for such estates and interests as the said Governor and 
Company .... shall from time to time .... direct or 
appoint. Nevertheless, so that no person taking under 
any such direction or appointment and being under the 
rank or degree of Master of a trading post, shall be or 
become entitled to any greater part share or proportion 
than two hundred acres, nor any person of the rank or 
degree of Master of a trading post any greater part, share 
or proportion than one thousand acres."' 

Then follow certain conditions to be performed on 
behalf of the Earl, in default of which, after due notice on 
the part of the Company and three years subsequent neglect 
to perform on the part of the grantee, it would be lawful 
for the Company to revoke the grant, but even in this case 
*^ subject and without prejudice to any such grant as shall 
have been previously made by the said Earl, his heirs or 
assigns to or in favour of any person or persons, so as upon 
the land comprised in any such grant there be actual 
settlers to the amount of one family for every five thou- 
sand acres," 
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It is not, however, necessary to further notice these con- 
ditions for there is no evidence whatever that the Company 
ever required the Earl to perform them, in fact from sub- 
sequent occurences the presumption is the other way. Any 
one wishing to refer to the deed will find it printed in full 
in the 36th Transaction of this society, (^t) It is to be regret- 
ted that while Mr. James Taylor, who furnished the copy 
of the deed from which this Transaction was printed, took 
the late Governor Morris to task for suppressing parts of 
the above deed and a map in his '' Treaties of the Indians," 
pp. 14, 300-1-2, yet he did not furnish to the Society, so far 
as appears from the Transaction, the source from which he 
derived the document which he stated was a copy of the 
original deed. This fact is the more unfortunate as it is 
most important that we should be certain that the document 
printed by the Society as being a copy of the deed is truly 
a copy. It may be fairly presumed that the original is at 
the Company's head office in London with the rest of the 
title deeds, as it was in all likelihood returned to them by 
Lord Selkirk's executors when they resumed possession of 
the estate by arrangement come to between them as here- 
inafter mentioned. 

In August, 1812, Miles McDonnell, formerly captain in 
His Majesty's Ke^ment of Royal Canadian Volunteers, 
who had in June, 1811, been appointed by the Company as 
Governor of the District of Assiniboia, (e) the name 
bestowed on the territory, and by Lord Selkirk as his 
agent and superintendent, arrived at Bed Kiver and took 
possession of the lands in the name of his master, (/) and 
" on or about the 4th of September ensuing, caused the grant 
of the Territory by the Hudson's Bay Company to the 
Earl of Selkirk to be read, together with his own com- 

(d) Manitoba Historical and Scientific Society. 

(e) Statement respecting E. of Selkirk's settlement, 1817, p. 3. Par- 
liamentary Report, 1819, p. 145. 

(/) Parliamentary Beport, 1819, p. 154. 
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*' mission as Governor, at a public meeting called by him 
^' for that purpose/' at which time and place also, and as 
Lord Selkirk's attorney as provided in the deed, he receiv- 
ed at the hands of William Hillier, acting on behalf of the 
Company, formal and peaceable possession of the before 
mentioned lands. These ceremonies were followed up by 
a salute from the guns of the neighbouring Fort Douglas. 

As the term ^^ District of Assiniboia" is apt to be mis- 
understood, it may be as well to distinguish between its two 
widely dissimilar meanings. The matter is thus explained 
by the first Recorder of Rupert's Land, Mr. Thorn : {g) 
^^ Assiniboia is the common name of two very different dis- 
tricts, the judicial and the municipal. In the Honourable 
Company's resolutions of 1889, for the appointment of a 
governor, a council, and two sheriffs, the judicial district is 
described to be such portion of Lord Selkirk's original grant 
as may be within Her Majesty's dominions ; whereas in the 
local regulations of 1841, the municipal district is limited 
to a circle of a hundred miles in diameter, with the Forks 
as a centre. * * * Of the judicial district thus 
defined, the municipal district forms hardly an eighth part, 
and it would have been manifestly absurd and preposterous 
to extend our local regulations over so wide and wild a 
surface." 

While all the allotments of Lord Selkirk or his executors 
were comprised within the municipal district, yet some of 
the later grants of the Company were outside of it. It will 
be observed that a portion of the Earl's domain lay within 
the territory of the United States, and his grant was in- 
operative to that extent, the error arising from ignorance 
as to the international boundary, the exact location of 
which was not established till many years after, when Fort 
Daer (Pembina), which was found to be beyond the bound- 
ary, had to be ab andoned. 

(g) Charge to the Grand Jury of Assiniboia : 20 Feb. 1845. London, 

1848. 
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It is only reasonable to assume that Governor McDon- 
nell allotted at once to the settlers who accompanied him 
their respective lands and pursued the same course to those 
who followed later On ; in fact, he states that ^'the emigrants 
that arrived last from Sutherlandshire, after seeing the 
country and being put in possession of their different allot- 
ments of land, were so pleased with the flattering prospect 
before them that they wrote home to their friends," etc. 
(A) It also appears that in the summer of 1813 or 1814, "the 
surveyor of the colony, in laying out some lots for settlers, 
insisted upon running one of his lines through the middle 
of the garden of the North- West Company's post, which 
after some opposition was submitted to."(i) 

In his prospectus {j) of the colony, Lord Selkirk had 
announced that to the " settlers lands will be disposed of, 
either in the way of sale or lease in perpetuity, at the option 
of the settler, on terms very encouraging to him," etc. The 
settler was to be provided with a free passage for himself 
and family, at an estimated cost of £10, and the price of the 
land was " to be 10^. per acre, if sold, or if leased in perpet- 
uity. Is. per annum ; every family of settlers may be expec- 
ted to take up at least 100 acres. They are allowed some 
accomodation of time for the payment, and 100 acres at the 
above rate will amount to £50, a nett advantage of £40 
after reimbursing the charge of bringing in the settlers. If 
he should prefer leasing, his rent will in two years repay 
the charges and will remain afterwards as a clear income 
to the Proprietor." 

The settlers, however, encountered considerable oppo- 
sition at the hands of the North- West Company of Mon- 
treal and differences arose between Governor McDonnell 
and the representative of that company, which resulted in 
the serving by McDonnell of the following notice : 

{h) Report 1819, p. 28. ~~ 

{%) Report 1819, p. 159. 

(j) Narrative of Occurrences, App. p. 6. London, 1817. 
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District op ^ To Mr. Duncan Cameron, acting for the North-Wesl 
AsBiNiBoiA. i Company at the Forks of the Red River : 

Take notice, That by the authority and on the behalf of your land- 
lordf the Right Honourable Thomas £arl of Selkirk, I do hereby warn 
you, and your associates of the North- West Company, to quit the post 
and premises you now occupy at the Forks of the Red River, within six 
calendar months from the date hereof. 

Given under my hand at Red River Settlement this 2l8t day of 

October, 1814. 

(Sgd) Miles McDonnkll. (k) 

The North- West Company refused to recognize this 
claim to the soil and the di£Perences between the companies 
soon terminated in open violence, resulting eventually in 
the deplorable massacre of Seven Oaks on June 19th, 1816. 
During these conflicts the settlers were frequently disturb- 
ed in the possession of their allotments and it was not till 
the summer of 1817, after the proclamation of the Prince 
Begent, {I) commanding the contending parties to abstain 
from all further acts of hostility and restore mutually the 
places and property captured from each other during their 
recent disputes and remove all blockade or other obstruc- 
tion interposed by them to the freedom of trade and inter- 
course with the Indians, and after the arrival of Commis- 
sioner Coltman and Lord Selkirk that they were left in 
undisturbed occupancy of their river farms. 

Lord Selkirk, during his stay at Bed River, took steps 
to settle the colonists on their lands in a permanent man- 
ner. Mr. Koss (m) relates the way in which this was done. 

" His Lordship assembled the emigrants at a public 
meeting on the west bank of Red River some two miles 
below Fort Garry, and in consideration of the hardships, 
losses, and misfortunes they had from time to time suffered, 
he made them several concessions. To some, who had lost 
their all, he made a grant of land, comprising twenty-four 
ten chain lots, in free soccage, the holders merely conform- 

(k) Report 1819-10. 

(0 Trials-Report of, at York, 1819, Appendix 2. Rep. 1819, p. 94. 

(m) Red River, p. 42. 
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ing to the conditions laid down in the deed of feoffment 
granted by the Hudson's Bay Company to the Earl. 
These lots were the only free lands granted to emigrants in 
the colony. They had lately been surveyed and marked 
off by Mr. (Peter) Fidler, on the left bank of the river, and 
two of them (Nos. 3 and 4) were designated by his Lord- 
ship as the sites respectively of a church and school for the 
colony. *Here,' said his Lordship, — ^pointing to the lot 
No. 4, on which the company stood — 'here, you shall build 
your church, (n) and that lot,' said he again, pointing to the 
next, being No. 3, 'is for a school.' Between the church 
and school lots there runs a small rivulet, called the Par- 
sonage Creek." (o) 

Ross also states {p) 

'The lots alluded to, as the document {q) informs os, and which 
we shall transcribe for future reference, "are laid out along a line 
run by Mr. Fidler in the direction North 12** East, or thereby; 
lot No. 1 commencing at the distance of one mile, or thereby, from 
Fort Douglas," which fort was, at that time, situate on the south 
side or head of the point; "and lot No. 24 ending at Frog Plain. 
Kach lot has a front of 10 chains, or 220 yards, a little more or less, along 
the said main line, except lot No. 12, which has only 5 chains. The div- 
ision lines between the lots are at right angles to the main line, and are 
marked off towards the river by lines of stakes. Each lot is to extend to 
the distance of 90 chains, or 1,980 yards back from the river, so as to con- 
tain 90 English statute acres, besides which, each lot is to have a separate 
piece of woodland, containing 10 statute acres, to be laid off on the east 
side of the river, at any place which the Earl of Selkirk or his agent shall 
consider as most suitable for the purpose. These 10 acres are to be pre- 
served by the occupier as wood-land, and not to be used for any other 
purpose. Till this wood-land be measured and marked off, the occupiers 
of the aforesaid lots will be allowed to take wood for building or fire- wood 

(n) Where St. John's Cathedral now is. 

(p) This creek crosses the main highway a little south of the new St. 
John's College, and falls between high banks into the Red River. 

(p) Pp. 43-4. 

(q) It is not stated what the "document** was, but it may be gathered 
from the following extract that it was a sort of formal declaration on the 
part of the Earl as to what his intentions were in regard to the lands of 
the settlers in general, and a recognition of the special claims of some of 
them, 
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from any place most at hand on the opposite side of the river. In case of 
the lands on the opposite side of the river being laid out in lots for settle- 
ment, the settlers in possession of the aforesaid 24 lots, shall have the first 
offer of purchasing the lots opposite to their own, and they shall not be 
disposed of at a cheaper rate to any stranger. 

In consideration of the hardships which the settlers have suffered, 
in consequence of the lawless conduct of the North-West Company, Lord 
Selkirk intends to grant the aforesaid 24 lots gratuitously, to those of the 
settlers who had made improvements on their lands, before they were 
driven away from them last year ; provided always, that as soon as they 
have the means, they shall pay the debts which they owe to the Earl of 
Selkirk, or to the Hudson's Bay Company, for goods or provisions sup- 
plied to them, or for other expenses incurred on their account. 

(Signed) ** Selkirk." 

Fort Douglas, Red River Settlement, 
August, 1817." 

About the same time Lord Selkirk concluded a 
treaty with the Indians by which their title to that part 
of the land occupied by the colonists was extinguished. 
Ross (r) gives the full text of the treaty as follows : 

This Indenture, made on the 18th day of July, in the fifty-seventh 
year of the reign of our Sovereign Lord, King Geoi^;^ the Third, and in 
the year of our Lord 1817, between the undersigned Chiefs and Warriors 
of the Chippeway or Saulteaux Nation, and of the Killistino or Cree 
Nation, on the one part, and the Right Honourable Thomas Earl of Sel- 
kirk on the other part. Witnbsseth, that for and in consideration of the 
annual present or quit-rent hereinafter mentioned, the said Chiefe have 
given, granted, and confirmed, and do by these presents give, grant and 
confirm unto our Sovereign Lord the King, all that tract of land adja- 
cent to Red River and An^iniboine River, beginning at the mouth of the 
Red River, and extending along the same as far as the Grand Forks at 
the mouth of Red Lake River, and along Assiniboine River as far as 
Musk-rat River, otherwise called Riviere des Champignons, and extend- 
ing to the distance of six miles from Fort Douglas (the first colony fort) 
on every side, and likewise from Fort Daer (at Pembina), and also from 
the Great Forks, and in other parts extending in breadth to the distance 
of two English statute miles back from the banks of the said rivers, on 
each side, together with all the appurtenances whatsoever of the said 
tract of land, to have and to hold for ever the said tract of land, and ap- 
purtenances, to the use of the said Earl of Selkirk, and of the settlers 
being established thereon with the consent and permission of our Sovere- 
ign Lord the King, or of the said Earl of Selkirk. Provided always, and 

(r) Pp. 10-2. 
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these presents are under the express condition, that the said Earl, his 
heirs, and successors, or their agents, shall annually pay to the Chiefs 
and Warriors of the Chippeway or Saulteaux Nation the present, or quit- 
rent, consisting of one hundred pounds weight of good merchantable 
tobacco, to be delivered on or before the tenth day of October at the 
Forks of Assiniboine River: and to the Chiefs and Warriors of the 
Knistineaux or Cree Nation a like present, or quit-rent, of one hundred 
pounds of tobacco, to be delivered to them on or before the said tenth 
day of October, at Portage de la Prairie, on the banks of Assiniboine 
River. Provided always that the traders hitherto established upon any 
part of the above-mentioned tract of land, shall not be molested in the 
possession of the lands which they have already cultivated and improved, 
till his M^esty's pleasure shall be known. 

*' In witness whereof, the Chiefs aforesaid have set their marks at 

the Forks of Red River, on the day aforesaid. 

(Signed) " Selkirk." 

Signed in the presence of Thomas Thomas ; James Bird ; F. Matthey, 
Captain ; P. D' Orsonnens, Captain ; Miles Macdonnell ; J. Bste. Chr. De 
Lorimier ; Louis Nolin, Interpreter ; and the following chiefs, each of 
whom made his mark, being a rude outline of some animal. 



MocHS Wheocab 

(Le Sonnant). 

Mechudewikonaie 

(La Robe Noire). 

Pegowib. 



OUCKIDOAT 

(Premier, alias Grande Oreilles). 

Kayajibkebienoa 

(L'homme Noir). 



It is alleged that the meaning of the distance of two 
statute miles mentioned in the indenture was conveyed to 
the Indians by stating that they granted to the " Silver 
Chief" — Lord Selkirk — so much land back from the river 
as there would be at the farthest distance therefrom at 
which you could distinctly see a horse on the level prairie, 
or daylight under his belly between his legs. It is open to 
doubt whether the treaty so concluded was not incorrectly 
concluded by admitting the claim of the Saulteaux or 
Chippeway to an interest in the soil, whereas the Crees and 
Assiniboines, an offshoot of the Sioux, were the owners of 
the country so far as such wild people can be deemed 
owners, and the Saulteaux had not entered into the Bed 
River country before 1780, when they were introduced 
thereto in the service of the North- West Company, {s) 

(fi) Ross, p. 13. Hargrave, Red River, pp. 6-7. 
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But it 18 not necessaiy to farther consider this ques- 
tion of the Indian title — a right apt to be considered bj 
civilized intruders on barbarous and ill defined territories 
as not a legal but a moral one barely entitling the inhabi- 
tants to some scant and tardy measure of consideration — as 
the claims of the Indians and half-breeds were ultimately 
investigated and allowed for by the Dominion Government 
on the transfer of Rupert's Land as will be hereafter men- 
tioned. 

Having seen, then, the settlers established in Assiniboia 
and holding under titles granted by the Earl of Selkirk, 
the grantee of the Company, and passing over for the pre- 
sent the investigation of the nature of such titles, it is 
necessary to determine for what period of time the Earl or 
his agents continued to grant lands to the settlers. 

Under these grants, whatever they were, these settlers 
from the beginning took and (save interruptions before 
referred to) continued in possession of their farms. After 
the death of Lord Selkirk in 1820, and until 1824, his 
executors continued to deal with the colony as he or his 
agents had done before, but since the latter date its affairs 
had been entrusted to the Company's officers by the 
executor8.(^) The settlement had cost the deceased 
nobleman, or his estate, a very large amount of money 
'^ from first to last " says Ross '' no less a sum than 85,000{. 
'^ sterling ; an amount the colony would not have realized 
had it been sold off at auction, even twenty years after it 
was founded." (u) 

2. Of the possession of Assiniboia by the Hudsons Bay 
Company. 

The result of the Earls scheme of settlement having 
proved so disastrous, negotiations were accordingly set on 
foot for a transfer of the colony to the Company. This 

{t) Boss, p.l55. (u) Boss, p. 171. 
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was eventually effected and the Company purchased from 
the executors in the year 1835 or 1836 all the interest of 
the Selkirk estate in the same and became the sole 
owners of the District of Assiniboia, thus revesting in 
themselves their old title thereto. It is only natural to 
assume that a transaction of such magnitude would be 
evidenced by indentures of some description but recent 
enquiry from the courteous secretary ot the Company in 
London elicited the strange fact that the directors were 
unaware of any conveyance or relinquishment whatsoever 
from or by the executors to the Company, nor could he 
furnish the date on which the Company assumed possession 
of the colony, if indeed any formal resumption took place 
or were necessary under the exceptional circumstances of 
the District being under its control at the time. 

( To be continued.) 
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DE PR>ESENTI. 



THE FATHER OF THE BAR. 

Who is the father of the Manitoba Bar ? A etatement 
recently appeared in the daily press that Mr. Wm. J. 
James, of Portage la Prairie, claimed that honour as the 
oldest practising barrister in the province, his predecessors 
being either dead, on the bench, no longer on the 
rolls, or " beyond seas." According to the rolls of the 
Prothonotary and the Law Society he is not entitled to 
claim that honour, as the name of Mr. Allan Macdonald, 
of Carberry, precedes his thereon. ♦ Mr. James may be 
entitled to precedence over Mr. Macdonald, but there is 
nothing official recognizing such a claim and the onus is 
on him to prove it for the evidence is the other way. 

ATTORNEY'S COMMISSION ON COLLECTIONS. 

We have been asked to give our opinion as to what is 
a fair commission on collections as there is at present no 
charge recognized as customary by the profession. This is 
to be regretted and we think a uniform charge should be 
adopted which would be at least as high as that of 
the collection agencies who do not require to undergo a 
long probation as does the lawyer. They charge custom- 
arily as follows : On claims up to $100, 10 per cent, (no 
charge under $3.00) ; over $100, 10 per cent, on first $100 
and five per cent, on excess up to $500, and three per cenl. 
on excess over $500. Some agencies have a higher tariflT. 

This to be of course over what can be made out of the 
other side in the way of costs, if you are so fortunate, for 
if the collection agency has to sue it has to pay its solicitor's 
charges, in fact the present mean tariff in the county courts 

* Vide ante pp. 145-9, Vol. I., " Precedence at the Bar." 
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renders business there quite unprofitable unless conducted 
on this basis, and no client could reasonably object to this 
i^ell established rule. 

It is of course advisable to explain to clients who require 
what they term a " lawyer's letter " that they will be 
expected to pay for it even if the result is not satisfactory. 

HONOURS, CALLS AND ADMISSIONS. 

During Michaelmas Term the following gentlemen, all 
of this city, were called to the Bar of Manitoba : 

Daniel Henry Urquhart, John Hillyard Leech, Frank 
Mulvey, William Frederick Hull and Charles Henri fioyal. 

Messrs. Urquhart and Leech, and Ernest Wm. Pear- 
son, of Minnedosa, were also admitted as attorneys, Mr. 
Urquhart passing both examinations without an oral. 

Mr. George William Brown, of Kegina, was enrolled as 
an advocate of the North West Territories on the 20th 
ultimo. 

Messrs. Angus John McCoU, of New Westminster, and 
Lewis Griffith McPhillips, of Vancouver, barristers-at-law, 
both formerly of this city, were appointed Queen's Counsel 
on the 4th ultimo. 
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BRIEFS. 



Equity Sittings on Tuesday, January 17th, 1893. 

Sir John Thompson succeeds Sir John Abbott as Prime 
Minister of Canada. This makes the third consecutive 
lawyer holding the office, and all called "John." 

The Attorney-General makes the welcome announce- 
ment that the government will next year build the court 
house addition at an estimated expenditure of not more 
than $80,000. 

We have received a copy of the "Perpetual Beady 
Reference Guide to The Statutes of Canada " compiled by 
Mr. F. K. Blatch, of Ottawa, and published by the Times 
office, Brockville. It is a very useful and ingenious pub- 
lication and got up in an exceptionally neat manner. 

We are glad to say that Mr. C. H. Royal assures ub 
that he was not in any way privy to a flamboyant article 
concerning his call to the Bar, which appeared in the Free 
Press for the 5th instant. Some too zealous friend is re- 
sponsible for its insertion in our valued contemporary. 

On the 5th instant the Secretary of the Law Society 
moved in the Full Court, on behalf of the Society, that 
Joseph Barr, W. R. Black, J. B. Chambers and Archibald 
McKay, be struck off the rolls for non.payment of fees. 
The order was granted and the names have been struck off 
in pursuance thereof. 



[end of volume III.] 
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LYNCH V. CANADA NORTH-WEST LAND CO. 
MUNIC. OF SOUTH DUFFERIN v. MORDEN. 

QIBBINS V. BARBER. 

ConstUuHonal law — B. N. A. Act^ sec. 91 — IrUeregt — Legislative avihority over 
— Municipal Act — Thxation — Additional rate for non-paomenl. 

JuNB 22, 1891.] 

The Municipal Act of Manitoba (1886), sec. 626, as 
amended by 49 Vic, cap. 52, provides that : 

In cities and towns all parties paying taxes to the treasurer or 
oollector before the Ist day of December, and in rural municipalities 
before the Slst day of December, in the year they are levied shall be 
entitled to a reduction of 10 per cent on the same, and all taxes remaining 
due and unpaid on the 1st or Slst day of December (as the case may be) 
shall be payable at par until the Ist day of March following, at which 
time a list of all the taxes remaining unpaid and due shall be prepared 
by the treasurer or collector (as the case may be) and the sum of 10 per 
cent on the original amount shall be added on all taxes then remaining 
unpaid. 
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Held— 

Reversing the jadgment of the court below, Gwynne J., 
dissenting, that the addition of 10 per cent on taxes unpaid 
on March Ist is only an additional rate or tax imposed as 
a penalty for default and is not 'interest" within the 
meaning of sec. 91 of the B. K. A. Act, and is therefore 
not within the exclusive legislative authority of the Domin- 
ion Parliament. 

Appeal allowed with costs. 

South Dufferin v. Morden. 

Joseph Martin J Attomey-General, for applicants. 
McTavishj Q.C., for respondent. 

Lynch v. Can. North-West Land Co. 

T. S. Kennedy J Q.C., for appellant. 

Bobinson, Q.C., and Thtpper, Q.C., for respondents. 

GiBBiNS V. Barber. 

(t. a, Elliott for appellant. 
Tapper J Q.C., for respondent. 

RURAL MUNICIPALITY OF C0RNWALLI8 v. THE 
CANADIAN PACIFIC RAILWAY CO. 

Taxation — Exemption from — Lands 9old or oocupied^-Orown Lands — Locus, 

November 16, 1891.] 

Vide vol. 1, pp. 134-5, and 48-60. 

By the charter of the C. P. Ry. Co. the lands of the 
company in the North- West Territories, until sold or occu- 
pied, are exempt from Dominion, Provincial or Municipal 
taxation, for twenty years after the grant thereof from the 
Crown. 

Held— 

Affirming the judgment of the Court of Queen's Bench, 
1. That an agreement to sell any of said lands, which 

has not been completed by payment of the full purchase 
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money does not take away the exemption, to eflfect which 
all conditions of sale must be fully performed. 

2. The exemption attaches to land allotted to the com- 
pany before, as well as after, the patent is issued by the 
C5rown. 

8. Lands situated in the North- West Territories, did not 
lose the exemption by being afterwards incorporated within 
the boundaries of the province of Manitoba on the extension 
thereof. 

Appeal dismissed with costs. 

Robinson^ Q.C., and Gormully for the appellants. 
Edward Blake^ Q.C., and Tapper^ Q.C., for the respon- 
dents. 

BERNARDINE v. MUNIC. OF NORTH DUFFERIN. 

Contract — Corporation — Capacity to contract except under seal, 

November 16, 1891.] 

• 

G., in answer to advertisement, tendered for a contract 
to build a bridge for the municipality of North DuflPerin, 
and his tender was accepted by resolution of the municipal 
council. No by-law was passed authorizing G. to do the 
work, but the bridge was built and partly paid for, but a 
balance remained unpaid, for which B., to whom G. had 
assigned the contract, (notice of the assignment having been 
given to the council in writing) brought an action. The 
only defence urged to the action was that there was no 
contract under seal, in the absence of which the corpora- 
tion could not be held liable. On the trial there was pro- 
duced a document signed by G. purporting to be the 
contract for the building of the bridge. It had no seal and 
was not signed by any oflScer of the municipality. The 
duplicate was alleged to have been mislaid in the office of 
the clerk of the municipality. 
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Held— 

Reversing the judgment of the Court of Queen's Bench 
of Manitoba, 6 M. B. 88, Ritchie, O.J. and Strong, J. 
dissenting, that the work having been executed and the 
corporation having accepted it, and enjoyed the benefit of 
it, they could not now be permitted to raise the defence 
that there was no liability on them because there was no 
contract under seal. 

Appeal allowed with costs. 

Tupper, Q.C., for appellant. 

OsleVj Q.C., and Joseph Martin for respondents. 

MUNICIPALITY OF MORRIS v. THE LONDON A 

CANADIAN LOAN CO. 

Apjyeal — Final judgnient — Practice — SpedaUy indorsed vrii — JSummaiy 

judgment cm. 

November 17, 1891.] 

Vide vol. 1, pp. 76-7, and 215-6. 

In an actipn against a municipality to recover the 
amount of certain debentures the writ of summons was 
specially indorsed, and defendants having appeared a sum- 
mons was taken out according to the practice in the Court 
of Queen's Bench in such cases, calling upon said defendants 
to show cause at a day named why judgment should not 
be signed against them summarily. On the return of the 
the summons the judge before whom it was returnable, 
after hearing the parties, ordered that plaintiffs should be 
at liberty to enter judgment in the action for the amount 
indorsed on the writ. This order was affirmed on appeal 
to the full court and a further appeal was sought by the 
defendants to the Supreme Court of Canada. 
Heldr- 

That the judgment sought to be appealed from was not 
a final judgment within the meaning of the Supreme Court 
act and no appeal therefrom would lie. 
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Appeal quashed with costs. 

Chrysler^ Q.C., for motion. 

Hogg, Q.C., and Horace Crawford contra. 

RE LISGAR ELECTION, COLLINS v. ROSS. 

Election petition — Preliminary objections — R. S. C. ch, P, sec. 63 — English 
general rules — Manitoba — Copy of petition — R. S, C. ch. 9, sec. 9 (h) — 
DescnpHon and occupation of petitioner. 

NOVBMBBR 17, 1891.] 

Held — 

Affirming the judgment of the court below, that the 
judges of the court in Manitoba not having made rules for 
the practice and procedure in controverted elections, the 
English rules of Michaelmas term 1868 were in force, R. 
S. C. ch. 9, sec. 63 ; and that under rule "one" of said Eng- 
lish rules, the petitioner, when filing an election petition, is 
bound to leave a copy with the clerk of the court to be 
sent to the returning officer, and that his failure to do so 
is the subject of a substantive preliminary objection and 
fatal to the petition ; Strong and Gwyne, JJ., dissenting. 

2. Reversing the judgment of the court below, that the 
omission to set out in the petitition the residence, address 
and occupation of the petitioner is a mere objection to the 
form which can be remedied by amendment, and therefore 
not fatal. 

Appeal dismissed with costs. 

Joseph Martin for appellant. 

D. McCarthy^ Q.C , for respondent. 
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MANITOBA. 



IN THE QUEEN'S BENCH. 



COWAN V. DRUMMOND. 
December 10, 1891.] [In Chambers — Taylor, C.J. 

Practice — Contentious affidatril on production of documents — Suppression of 

documents — Further and better affidavit. 

Bill filed by certain members of a syndicate, formed for 
the purchase of lands, for contribution from the other 
members. 

One of the defendants, A. T. D., filed an afiidavit on 
production of documents in the form in par. 7, sch. 9, to 
Gen. Orders, denying possession of any document. 

Crawford^ for plaintiff, moved before the referee for a 
further and better affidavit, the material for the motion 
being a clause in A. T. D.'s answer referring to the articles 
of partnership, and two affidavits verifying certain letters 
addressed to the plaintiff, some written by A. T. D. and 
others signed by him with his own or the firm's name, and 
two statements of account sent plaintiff by his firm. 

Bradshaw opposed the motion. 

The referee made the order ; the defendant appealed. 

Held— 

That, after a consideration of the cases of Wheeler v. Le 
Marchant, 17 Ch. D. 676 ; Attorney- General v. Emerson^ 10 
Q. B. D. 191 ; Com. Financ. y. Peruv. Guano Co.^ 11 Q. B. 
D. 55 ; Jones v. Monte Video Gas Co., 5 Q. B. D. 556 ; 
Morris v. Edwards, 23 Q. B. D. 287 ; 15 App. Cas. 309 ; 
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Lyell V. Kennedy^ 27 Ch. D. 19 ; and Noel v. Noel^ 1 De J. 
k S. 472, while no doubt exists that an affidavit contra- 
dicting the affidavit on production, a contentious affidavit, 
cannot be read against it, yet that is not what the plain- 
tifis were doing in this case. 

"They have verified letters written by the defendant 
himself, and on the foundation of his own statement in 
these they seek to obtain the further affidavit. I think it 
would be greatly to hamper the court in ordering full and 
complete production if such documents could not be made 
use of, as it is sought to use them here. The letters when 
looked at raise, not a reasonable suspicion, but lead to the 
irresistible conclusion that the defendant has, or has had, 
in his possession documents which he should produce or 
account for. Then the answer shows that there are articles 
of partnership in existence. Their existence is shown, and 
so far the affidavit on production is contradicted by material 
which clearly falls within that spoken of by Brett, L. J. 
in Jones v. Monte Video Gas. Co.j supra. 

The order made by the referee, however, goes I think, 
too far in stating what documents the further and better 
affidavit must specially make reference to. The order should, 
I think, be amended by striking out the concluding part 
of the first paragraph, beginning with the words, 'and that 
said affidavit do specially', down to the end. In other 
respects the appeal is dismissed without costs/' 

KAHLER V. FORTIER. 
December, 11, 1891.] [Killam J. 

Oamishee order aUaching moneys in hands of Government — Requisites of 
affidavit for^-Amendment — Costs of summons where partially successful — 
Discretion of R^eree as to costs — Appeal from on that ground inad- 
missibk. 

A garnishee order was made attaching all moneys due 
from the Province of Manitoba and the city of Winnipeg 
to the defendants. 
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Patterson moved absolute a summons to set aside such 
order on the ground, inter alia^ that the affidavit on which 
it was made did not state that the defendants were persons 
employed or paid by the Province of Manitoba. 

Bradshaw, contra^ objected that the summons and affida- 
vits did not contain, and should have contained, the name 
of the city of Winnipeg, one of the garnishees, in the style 
of cause, and, upon an amendment being allowed by the 
Referee, consented to an order being made setting aside 
the garnishing order so far as it related to the Province of 
Manitoba, but objected to the order being set' aside so far 
as the city of Winnipeg was concerned, and argued that as 
the defendants had been allowed to amend, and as the sum- 
mons was too broad and and asked for too much, there 
should be no costs allowed to the defendants. The Referee 
held that the order should go setting aside the order so far 
as the Province of Manitoba was concerned, but that the 
garnishee order should stand as against the city of Winni- 
peg, but nevertheless the plaintiflPs should pay the costs of 
the application. 

Bradshaw on this day moved for a summons to set aside 
so much of the Referee's order as directed the plaintiff* to 
pay the costs of the above application. 

Held— 

The question of costs being a matter within the discre- 
tion of the Referee no appeal should be entertained in 
such case. 

BLAKE V. MANITOBA MILLING, ETC., CO. (LD.) 
December 14, 1891.] [Killam J. 

Inierpi-eader — Winding up ad — CdMs of sheriff— LiabUUy of execution 

creditor for — Form of order, 

Blake, having recovered a judgment against the de- 
fendant company, issued a Ji. fa. under which the sheriff 
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seized certain goods, which were claimed by the Bank of 
Brit. N. Am. An interpleader summons was taken out 
by the sheriff, and pending the disposal of which, and 
before an issue had been directed, an order was made for 
winding up the defendants and appointing a liquidator. 
On the return of the interpleader summons the question 
arose whether the plaintiff had the right to proceed with 
the interpleader summons, or whether the liquidator should 
take steps to contest the claim of the bank, either by being 
substituted as plaintiff in the proceedings instead of Blake, 
or by an independent proceeding. 

Hough for plaintiff and the liquidator. 
Phippen for claimants, the Bank of B. N". A. 
Cumberland for sheriff. 

A farther point arose in that Blake had caused an 
execution to be placed in the hands of the sheriff of the 
central district who, having seized, notified Blake's attor- 
neys of an adverse claim and they replied as follows : 

. . . As to the rest of the stuff seized we presume your course would 
be to take out an interpleader summons, of course if there is any dispute 
you are entitled to protection, and the court affords you this protection 
without the necessity of either party indemnifying. We think it would 
be advisable for you to consult your solicitor in the matter. 

The sheriff having taken out an interpleader summons, 
an affidavit was filed by the claimant and the execution 
creditor then abandoned. 

The sheriff sought to charge the execution creditor 
with the costs of the interpleader. 

Munson for sheriff central district. 
Hough for Blake, execution creditor. 

Judgment — 

I can find no authority for assuming to decide between 
the claims of the liquidator and the bapk upon this applica- 
tion, or for substituting the liquidator for the execution 
creditor. The latter roust either take an issue or submit 
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to be barred and to pay costs of the claimant and the 
sheriff, in the application by the sheriff of the eastern dis- 
trict. If he submit to be barred, the order will direct that 
the sheriff withdraw, without determining who may then 
take possession. In the other interpleader application I 
think that each party must bear his own costs. The 
execution creditor never directed seizure of the goods in 
question. I cannot take the letter of his solicitor upon 
notice of the claim as one instructing the sheriff to take 
interpleader proceedings, or as taking a position in opposi- 
tion to the claim. It merely suggested interpleader as a 
means of protection of the sheriff who was already liable 
to an action if the goods ought not to have been seized. I 
think then that the case does not come within Searle v. 
Matthews^ W. N. 1883, p. 176; or Stephens v. Rogers^ 6 
M. R. 298. 

IN RE THE MANITOBA MILLING, ETC. CO. (LD.) 
December 14, 1891.] [Killam, J. 

Windivg up act — Costs of second petition, 

A petition was filed under the winding up act by Blake, 
execution creditor, and two days afterwards another peti- 
tion was filed by Henderson, a creditor. The petitions 
were returnable on the same day, October 19, when an 
order was made on Blake's petition for the winding up of 
the company. 

JEwarty Q.C., and Darby for Henderson claimed to be 
entitled to costs of their petition. • 

Hough for Blake contra. 
Howell^ Q.C., for the company. 
Phippen for the Bank of B. N. A. 

Judgment — 

I think that the cases of In re General Financial Bank^ 
20 Ch. D. 276 ; Re Norton Tran, Co., 47 L. J. Ch. 9 ; and 
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In re Building Societies^ Trust Limited^ 44 Oh. D. 144, 
established the rule that a party presenting or proceeding 
-with a second petition for winding up a company, after 
notice of a former one, does so at his own risk as to costs, 
and can recover costs subsequently incurred only if he can 
show that the first petition was presented mala fide or 
collusively. I must make the same order as in the latter of 
these cases, that the second petitioner shall have his share 
of costs of creditors supporting a winding up order, and 
the costs of his own petition to, and including, presentation, 
when he first had notice of the former one. 

LOGAN V. OITY OF WINNIPEG. 

Taylor, C, J. 
December 14, 1891.] fFuLL Court. — Dubuc, J. 

Bain, J. 

ConstUutumal law — B. N. A, Act — The Manitoba Ad — Separate »chooU — Right 
of Church of England thereto — Assestnnent for school purposes by City of 
Winnipeg — Quashing by-law of ^Public Schools Act 1890 is ultra vires, 

1. The members of the Church of England in Manitoba have the same 
right to separate denominational schools as the Roman Catholics, and it 
is illegal to assess members of that church for the support of schools 
which are not under its control. 

2. The Public Schools Act, 63 Vic. cap. 38, is ultra vires. 

3. The applicant did not waive his right to separate schools by taking 
no steps while previous acts were in force as he was contending for a 
public and constitutional right. 

Vide Barrett v. City of Winnipeg, 1 W. L. T. 167, 195, and 2 W. L. T. 119. 

The British N. Am. Act, sec. 93, provides : 

(1) Nothing in any such law shall prejudicially affect any right or 
privilege with respect to denominational schools which any class of per- 
sons-have by law in the Province at the union. . . . 

The Manitoba Act, sec. 22, provides : 

(1) Nothing in any such law shall prejudically affect any right or 
privilege with respect to denominational schools which any class of per- 
sons have by law or practice in the Province at the union. 

(2) An appeal shall lie to the Governor-General in Council from any 
act or decision of the legislature of the Province, or of any provincial 
autnority, affecting any right or privilege of the Protestant or Roman 
Oatholic minority of the Queen^s subjects in relation to education. 
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Application by a ratepayer, a member of the Church of 
England, to quash by-law No. 514, of the city of Winnipeg, 
for levying and raising the assessment for the year 1891, 
on the grounds (1) That by the said by-law the amount 
estimated to be levied for school expenditure is levied upon 
members of the Church of England and all other religious 
denominations alike. (2) That it is illegal to assess mem- 
bers of the Church of England for the support of schools 
which are not under the control c f the Church of England 
and in which there are not taught religious exercises 
prescribed by said church. 

The affidavits filed in support of the application allege 
that at the time of the union with Canada of what is now 
the Province of Manitoba, there were in operation a num- 
ber of parochial schools, in which the distinctive principles 
and doctrines of the Church of England were taught ^nd 
which were supported by members of that church, and out 
of the funds of the church. 

Perdue for the applicant Logan. 

Howell^ Q.C., for the Attorney-General of Manitoba. 

Isaac Campbell^ Q.C., for the City of Winnipeg. 

Taylor, C. J. — In the case of Barrett v. Winnipeg^ (1 
W. L. T. 157, 195; 2 W. L. T. 119), a Roman Catholic 
ratepayer sought to quash two by-laws of the city levying 
by assessment the amount required for the municipal and 
school purposes of the city for the year 1890. The ground 
upon which it was sought to quash these by-laws was, that 
by them the amounts levied for school purposes for the 
Protestant and Catholic schools were united and one rate 
levied upon Protestants and Roman Catholics alike for the 
whole sum. The question involved in that case was whether 
"The Public Schools" Act of 1890, 53 Vic. 38, under the 
authority of which the city had acted, was one within the 
power of the Local Legislature to pass. The argument 
against its validity was that the Roman Catholics had, at 
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the time of the union, denominational schools in this pro- 
vince and therefore the Act prejudicially afiected a right 
or privilege which they, as a class of persons, then had by 
law or practice. The Supreme Court has decided this 
contention to be well founded ; that the Public Schools Act 
is one which the Legislature of this province had no power 
to pass ; and has ordered the by-laws in question in that 
case to be quashed. If the facts alleged in the affidavits 
supporting the present application are correct, and no 
attempt has been made to contradict them, I do not see 
how it can be distinguished from Barrett v. Winnipeg. 
The Supreme Court there decided a case in which the 
question was raised, as here, by an individual member of 
the church. There can be no doubt that under the decision 
in that case, the members of the Church of England are 
also' a class of persons who bad, in the matter of education, 
a right or privilege by law or practice, at the time of the 
union. In Ux parte Renaud^ 1 Pugs. 273, the court in 
New Brunswick dealt with section 93 of the British North 
America Act, to which section 22 of the Manitoba Act cor- 
responds. In that case the learned Chief Justice, now Chief 
Justice of the Supreme Court, held that the words of subsec- 
tion one were not intended to distinguish between Roman 
Catholics on the one hand and Protestants on the other. 
The sub-section means, he said, just what it expresses, that 
"any", that is every "class of persons", having any right or 
privilege with respect to denominational schools, whether 
such class should be one of the numerous denominations of 
Protestants or Roman Catholics, should be protected. If 
that is the true reading of sub-section 1 of section 93 of the 
British North America act, and I do not see how any other 
reading can be given to it, the same construction must be 
put upon the corresponding sub-section of the Manitoba 
act. The words Protestant and Catholic are used in the 
British North America act as in the Manitoba act. That 
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being so, there can, I think, be no doubt that under the 
decision of the Supreme Court in Barrett v. Winnipeg^ the 
members of the Church of England are a class of persons 
who had, at the time of the union, a right or privilege by 
law, or practice, which is prejudicially aflPected. 

I cannot see that the argument can be urged of acqui- 
escence on the part of the applicant. He may not, indeed 
he did not, move while the previous school acts were in 
force, but it is a public right he is now contending for, and 
I do not see that such a constitutional right can be waived. 
It may slumber, or not be enforced, but it is there all the 
time. If the members of the Church of England have the 
right or privilege under the act, it is illegal to assess mem- 
bers of that church for the support of schools which are not 
under the control of that church, and as the by-law No. 
614, now in question, levies one rate upon ratepayers of all 
denominations, it is illegal and must be quashed. 

DuBUO and Bain, J. J., both concurred, the latter of 
whom delivered a judgment to that eflfect. 

RUTHERFORD v. DAVISON. 
December 15, 1891.] [Master in Equitt. 

Taxation of costs — Warrant to tax — Sufficient notice of— Time. 

A warrant for taxation of costs for Tuesday, December 
15th, at two o'clock, was served on Saturday, December 
12th before two. When the taxation came on 

Kennedy^ Q.C., objected that he was entitled to two 
clear days' notice, and that the intervening Sunday, the 
13th, should not count. 

Crawford in reply : 1. There is nothing in the orders 
or the practice of the court to require the giving of two 
clear days' notice ; a reasonable time is all that is sufficient. 
2. Even supposing two clear days' notice were required, 
this was a two clear days' notice, as it is only in case of the 
last day falling on Sunday that such Sunday, or any other 
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holiday would not count as part of the time. 8. The 
Master having given his warrant, he had no authority to 
dismiss it. 

Held— 

The practice requires two clear days' notice, Sunday, or 
any other holiday intervening, will not be counted in that 
time. New warrant directed to be served. 

REGINA V. CHISHOLM. 

Jacob's case, 
grown case reserved. 

DUBUC, J. 

December 21, 1891.] [Full Court — Killam, J. 

Bain, J. 

Criminal law — Indecent assault — Carnal knowledge of girl under four- 
teen — Form of indictment — Verdict of ' ^guilty, * ' 

The prisoner was charged at the autumn assizes, holden 
at Winnipeg by Taylor, C. J., for that he ''in and upon one 
Maggie Jacobs, a girl under the age of fourteen years . . . 
feloniously did make an assault, and her, the said M. J. 
then and there feloniously did unlawfully and carnally 
know and abuse, etc." The jury found a verdict of 
'guilty.* The evidence proved that the girl was thirteen 
years of age in April 1891, and that there was consent on 
her part. At the request of the prisoner's counsel the 
learned Chief Justice reserved the following question for 
the opinion of the court. 

"Was is open for the jury to convict the prisoner by a 
general verdict of 'guilty' upon an indictment framed as 
the indictment is in this case where there was consent 
upon the part of the girl Jacobs ?" 

The indictment was laid under Can. 58 Vic. c. 37, s. 
12, as follows : 

"Every one who carnally knows and abuses any girl 
under the age of fourteen years is guilty of felony, and 
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liable to impriBOument for life, or for any term not leae 
than five years, and to be whipped." 

Hagel^ Q.C., and Cassidy for the prisoner. 
Howell^ Q.C., for the Crown. 

Held— 

That under the authority of Reg. v. BankSy 8 C. A P. 
572 ; Reg. v. Catherall, 13 Cox 109 ; Nash v. Reg., 4 B. ft 
S. 935 ; Rez v. JoneSy 2 B. & Ad. 611 ; R. S. C. cap. 174, 
sec. 278 of Procedure Act; and forms in Archbold^s Cr. 
Fl.j and Taschereau^s Cr. Law^ that the indictment con- 
tained only the one charge of carnally knowing a girl 
under the age of fourteen years, and that by the general 
verdict of "guilty" the prisoner was properly convicted of 
the oftence under the indictment ; Reg. v. Guthrie^ 11 Cox 
552, distinguished. 

REGINA V. BRICE. 

CROWN CASE RESERVED. 

DUBDC, J. 

December 21, 1891.] [Full Court — Killam, J. 

Bain, J. 

Criminal law — Indecent asmuU — Carnal knowledge of girl under fmtrletn — 

Form of indictment — Finding of jury. 

Prisoner was tried at the autumn assizes holden at 
Brandon before Honble. Mr. Justice Killam on this indict- 
ment : 

For that Abraham Depew Brice at etc . . . , on etc . . . , in and 
upon one R. a girl under the age of fourteen years, to wit., of the age of 
eight years and eight months, feloniously did make an assault, and her 
the said R. then and there feloniously did unlawfully and carnally 
know and abuse, against etc. 

Plea : not guilty ; verdict, "guilty of indecent assault." 

After the verdict prisoner's counsel objected that the 
indictment charged an assault in addition to carnal know- 
ledge, and not the statutory offence specified in the section 
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substituted for R. S. C. cap. 162, sec. 89, by 53 Vic. cap. 
37, sec. 12, 

!Every one who carnally knows and abuses any girl under the age of 
fourteen years, is guilty of felony, and liable to be imprisoned for life, or 
for any term not less than five years, and to be whipped ; 

also that under that indictment the prisoner could not 
be convicted if there were consent; also that the indictment 
not charging, as was claimed, an oftence within the section 
substituted for said sec. 89, the prisoner could not be con- 
victed under it for indecent assault; and also that the 
prisoner was not charged with, or tried under an indict- 
ment for an indecent assault within the meaning of section 
7 of said last mentioned act, and that, therefore, her consent 
was an absolute bar to a conviction of the offence of com- 
mitting an indecent assault. The prisoner was sentenced 
to be imprisoned in the common jail for one year and to 
receive fifteen lashes, but the execution of the sentence was 
respited by the learned judge until the following questions 
reserved for the court were decided : 

1. Was it open to the jury, upon the indictment above 
set forth, to find the prisoner guilty of the offence of com- 
mitting an indecent assault upon the female therein named ? 

2. Was the consent of the girl a defence or bar to a 
verdict upon the said indictment finding the prisoner guilty 
of committing an indecent assault upon her ? 

Hagely Q.C., for the prisoner. 
Howell^ Q.C., for the Crown. 

Held— 

That after a consideration of the cases in the preceding 
case of Beg. v. Chisholm, ante p. 15 ; Reg. v. Nichols Buss. 
k Ry. 130 ; Reg. v. Day, 9 C. & P. 722 ; Reg. v. Wealand, 
20 Q. B. D. 827 ; Reg. v. Paul, 25 Q. B. D. 202 ; Reg. v. 
Rylandj 11 Cox 101 ; Reg. v. Martin, 2 Moo. C. C. 123 ; 
and Reg. v. Read, 1 Den. 377, the first of the questions 
submitted for the opinion of the court should be answered 
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in the affirmative, and the second in the negative, and the 
conviction affirmed. 

LONDON & CAN. L. CO. v. STEWART, AND J. E. 

STEWART, JR., CLAIMANT. 

Interpleader'— Second seizure by sheriff— Costs of. 

January 11, 1892.] [The Bbfbbeb. 

Application for interpleader by sheriff of Western Judi- 
cial District. 

The sheriff went to the judgment debtor's farm under 
a fi. fa. and made a seizure of certain chattels and, a claim 
having been made thereto, applied for and obtained an 
interpleader summons. It appeared from the affidavits 
filed that in order to serve the summons on the claimant 
the sheriff had occasion to go to the farm of the judgment 
debtor and while there he, as the result of an interview he 
had with the judgment debtor, seized a flock of sheep 
which were then there, but had not been there on the 
occasion of the former seizure. The judgment debtor 
informed the sheriff that the reason that the sheep were 
not on the farm when the other goods were seized was 
because they had been astray in a storm before that time, 
and had been lost for three days. Sheriff had been informed 
by letter two weeks before first seizure that there were 
sheep to be seized and specially requested to seize them, 
and on first trip the bailiff only looked over the premises of 
defendant for the sheep. A claim likewise having been 
made to these sheep, 

0. H. Clarke for the sheriff obtained an interpleader 
summons. 

Cumberland for the claimant. 

Patterson for the execution creditor objected that the 
sheriff was not entitled to the cost« of the second applica- 
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tion because he should have seized all the goods at the 
time of the first seizure. 

Clarke^ in reply, contended that under the circum- 
stances this was an impossibility, and that the sheriff, 
having acted throughout in a proper manner and in perfect 
good faith, was entitled to costs. 

Held— 

That the sheriff was not entitled to the costs of the 
second application. 

HADDOCK V. RUSSELL. 
January 12, 1892.] [Killam, J. 

Appeal from County Court judge — Application to Q. B. for leave — Discre- 
tion as to — Improper for county court judge to set aside verdict of jury — 
New trial in such cases. 

Vide prior report of this case vol. 2, p. 108. 

Application by defendant to the Queen's Bench for 
leave to appeal under sec. 244 of county court act from 
verdict entered in county court of Selkirk by county judge. 

Andrews for plaintiff. 
Haggart for defendant. 

The facts appear from the 
Judgment — 

This is an ection of replevin in a county court to recover 
a sewing machine claimed of the defendants, mother and 
daughter. 

The plaintiff identified the machine and gave evidence 
that he had "sold" it to the daughter under an agreement 
in writing produced. The agreement was what is known 
as a hire receipt, by which defendant, the daughter, ackow- 
ledged to have "hired" of the plaintiff a certain sewing 
machine distinguished by its number and make, and agreed 
to pay therefor %b per month until $75.00 should have 
been paid, and on default the plaintiff was to be at liberty 
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to retake the machine, and until full payment of the $75.00 
no title was to pass. The plaintift* also gave evidence that 
he had been paid $5 and no more and had demanded the 
machine. Several instalments had matured when the action 
was brought. The plaintiff also stated that the defendants 
resided together and that the mother, when he demanded 
the machine, claimed to have seized it on some old claim 
against him. 

Both defendants appeared as witnesses and neither of 
them disputed any of these statements of the plaintiff, 
although none were expressly admitted. The only defence 
set up was that of a set-off for the mother's claim, which was 
stated to have been assigned to the daughter. The action 
was tried by a jury which found a verdict for the de- 
fendants. This verdict was set aside by the learned judge 
of the County Court and judgment ordered to be entered 
for the plaintiff. Thereupon the defendants appealed to 
the Court of Queen's Bench and their appeal was struck 
out on the ground that they could not appeal without 
special leave. They then applied to the judge of the county 
court for leave to appeal under the 244th section of the 
County Courts Act, 1887, and the leave was refused. They 
then obtained a summons from a judge of the Court of 
Queen's Bench to show cause why they should not be 
allowed to appeal, claiming principally that the learned 
judge of the County Court exceedetl his powers in directing 
the entry of judgment instead of granting a new trial. 

Upon this point I agree entirely with the defendants 
contention. It is within the province of a jury to dis- 
believe the evidence of one party or the other and to give 
a verdict for the party who upon the face of the evidence 
should not succeed ; and if the jury exercise its power in 
this respect unreasonably, the only remedy is the granting 
of a new trial. A party is not entitled to succeed, where 
the trial is by jury, unless there is verdict of a jury in his 
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favour. Here, however, the defendants are not entitled as 

of right to appeal. They must procure leave. Am I bound 

to grant that leave simply because I deem the judgment 

sought to be appealed against technically erroneous ? The 

learned judge of the County Court clearly shows his opinion 

that there was no reason to doubt the plaintiffs right to 

recover. The defendants were defended by counsel. It is 

not reasonable to suppose that, if there were any ground 

for disputing the plaintiffs statements identifying the 

machine, and the contract and of default in payment, 

evidence in contradiction of them would not have been 

given. There is nothing before me to suggest that this 

could be done. The alleged set-off could not possibly 

constitute any defence. It is shown that the defendants 

have not paid the costs of the appeal which was struck out, 

and the circumstances of the case leave no doubt that they 

have little means. 

Under the circumstances, I think that it would not be 
in the interests of justice to give them an opportunity of 
pursuing this litigation longer and of putting themselves 
and the plaintiff to further expense. 

I shall therefore refuse the application, but as I do so 
merely in the exercise of discretion, when I think that the 
defendants are technically in the right, I allow no costs. 

LOGAN V. CITY OF WINNIPEG. 
January 13, 1892.] [Bain J. 

Appeal direct to Privy Council from Queen^s Bench of Manitoba — 

Security in such case. 

Howell^ Q. C, presented a petition on behalf of the 
defendants in this matter setting forth that the court in 
giving judgment (ante p. 11) against the city had follow- 
ed the decision of the Supreme Court of Canada in Barrett 
V. City of Winnipeg^ 2 W. L. T. 119, which case was now 
being brought by the defendants before the Judicial Com- 
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mittee of the Privy Council by way of appeal from the 
Supreme Court ; that the questions in dispute were similar 
in each case, save that the right to separate schools is by 
the finding of the court in this case extended to the mem- 
bers of the Church of England in Manitoba as well as 
Roman Catholics ; that it would be a useless expense to 
have this case heard by the Supreme Court as the peti- 
tioners intended in case of an adverse decision by that 
tribunal to proceed to the Judicial Committee; and praying 
that leave should be granted by this court to the petitioners 
to carry the case direct to the last named tribunal, on any 
reasonable terms. 

Perdue^ for the plaintiff, offered no objection to the 
petition but requested that security for costs be given in a 
proper amount. 

Held^ 

That the prayer of the petitioners should be granted, 
and that upon paying into court the sum of $2000 as secur- 
ity that the appellants will effectually prosecute this appeal, 
the petitioners be at liberty to appeal from the said judgment 
to Her Majesty the Queen in Council. 

Though there is nothing in our statutes to serve as a 
guide as to what are '' reasonable terms " yet the provision 
in the Ontario Act regulating security in appeal to the 
Privy Council might be accepted as an analogous precedent- 

RUDDELL. V. GEORGESOK 
January 27, 1892.] [Taylor, C.J. 

Real PropeHy Act— Isme— Plaintiff in when caveaior clmms under Uix dred— 

Faienteefrom Crovm. 

Plaintiff purchased certain lands at a tax sale in 1887 
and received his tax deed two years thereafter. In 1882 
one Peel had entered into an agreement for sale to pur- 
chase these lands from the Government, but only paid 
part of the purchase money. Defendant purchased the 
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lands from Peel in 1891, paid the balance due to the Gov- 
ernment and obtained his patent therefor. He then applied 
for a certificate of title, and plaintiff thereupon lodged a 
caveat alleging that Georgeson was a trustee for Peel and 
that there had been no bona fide sale, and that Georgeson 
should be declared a trustee for him. On the hearing of 
the petition he claimed that he should be made the plain- 
tiff in the issue then directed, as under 54 Y., c. 5, s. 9, 
his tax deed was prima facie evidence of title. 

Bowelly Q.C., for the caveator. 

Tapper^ Q.C., and Phippen^ for the caveatee. 

Judgment — 

Both parties concede that it is a matter in which for 
the purpose of justice a bill should be filed. The only 
question raised was as to who should be plaintiff and file 
the bill. As a general rule the caveator is to be the plain- 
tiff, but upon proper cause the court may direct the 
caveatee to be plaintiff. In the present case the caveator 
should be plaintiff. I do not see what bill the caveatee 
could possibly file. The caveator can file a bill to have the 
caveatee declared a trustee for him. That is the case he 
makes by his petition and it must be assumed to be the 
case on which he relies. 

WILLIAMS V. MAGEE. 
January 28, 1892.] [Taylor, C. J. 

Appeal in demurrer to Full Court — Deposit must be made in case of. 

A defendant having demurred to a bill, and the demur- 
rer being overruled, set the same down for argument in 
Term, but did not pay into court the usual deposit. The 
Befereee, on motion of the plaintift', made an order limiting 
the time for paying in the deposit, and in default for 
striking the case off the cause list. Against this order the 
defendant appealed. 
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G*Reilly for the defendant. No deposit is necessary. 
The argument of the demurrer is not a hearing and, by 
the English practice in force in this province, it is only on 
the rehearing of a decree made at the original hearing of 
a cause, or upon further consideration that a deposit is 
required. Here one defendant has demurred, another has 
answered, and no replication has been filed, so the cause is 
not at issue. There can be no hearing of a cause until it is 
at issue, and unless there has been a hearing, there can be 
no rehearing, Daniels Ch. Pr.^ 1350 ; Morgan <f Chute^ 
528 ; G. 0. 99, 138, 139, 168. 

Hough for plaintiff was not called upon. 

Held— 

That while it is stated in Daniels^ Practice at the above 
reference that "a deposit is only required where the appeal 
is from a decree or order made on the original hearing of a 
cause or on further consideration" yet an investigation of 
the authorities cited in support of that proposition goes to 
show, that under the English practice wherever a petition 
of rehearing was the proper mode of proceeding to review 
a decree or order, three things were necessary, viz. : a certi- 
ficate of counsel, a fiat of the Lord Chancellor to set down, 
and a deposit ; and under our practice, the petition — and 
consequently the certificate of counsel — not being required, 
the only requisite which remains is the deposit here neces- 
sary under G. O. 817, so, therefore, whenever in England 
in 1870 the practice required a petition of rehearing to be 
presented for the purpose of having a decree or order 
reviewed, it is necessary here, before setting down a similar 
decree or order to be reheard before the Full Court., to pay 
in a deposit of $40. 

Appeal dismissed, costs to plaintiff in any event. 
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CASE MACHINE CO. v. LAIRD. 

Taylor, C. J. 
February 1, 1892.] [Full Court — Dubuc, J. 

KiLLAM, J. 

Demurrer — Agreement under seal — Distinct collateral parol agreement 

— Counterclaim for damage for breach of 

Appeal by plaintiiFs' from judgment of Mr. Justice 
Bain, vol. 2, p. 83, allowing a demurrer to plaintiffs' repli- 
cation. 

Declaration : 

1. Promissory note, $200, due Jan. 1, 1891. 

2. Agreement under seal for purchase by defendant 
from plaintiff of separator, to be paid for at delivery, or 
cash $300 and three notes, two for $200 and one for $216 ; 
alleging delivery and payment of said cash and failure to 
make and deliver notes, and claiming payment of $200 on 
note due in January as above; yet default, etc. 

4. Alleges order for separator : payment of $300 ; giv- 
ing of three notes ; that by default in payment of note due 
Jan. 1891, the $300 cash became rent only, and the whole 
of the purchase money, $915 and interest, became due ; yet 
non-payment. 

5. Alleges order; payment $300; three notes; by 
default in payment of $200 note the whole of purchase 
money, $615 with interest, and the three notes became due; 
yet non-payment. 

Pleas : 

6. To the first count — 

In consideration that defendant would enter into agree- 
ment in second count and make cash payment and give 
notes, plaintiff agreed to accept a second-hand separator for 
$200 and give credit therefor upon first note; and alleges 
signing of agreement, giving of notes, delivery of second- 
hand separator and receipt and acceptance thereof and 
payment before note due of $5.05, which sum, together 
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with the second-hand machine, satisfied and discharged, 
etc. 

14. Same defence to 2nd, 4th and 5th counts. 

Counterclaim: Damages $1000 for breach of agree- 
ment that if defendant would execute deed, etc., and give 
second-hand machine plaintiff would apply purchase money 
of such machine on new machine, and damages also for 
consequent liability on notes for new machine. 

Replication : This agreement not made by deed. 

Demurrer by defendant. 

Mulock^ Q.C., for plaintiff. 
Howell^ Q.C., for defendant. 

Held — 

The agreement set up in the fifth and fourteenth pleas 
is not inconsistent with, nor does it in any way contradict 
or vary the agreement set out in the declaration and relied 
on by tho plaintiffs ; it is really an independent collateral 
agreement and the pleas are, or amount to, pleas of accord 
and satisfaction. 

2. The agreement set up in the counterclaim is an in- 
dependent collateral agreement, for breach of which dam- 
ages can be claimed. The agreement under seal is not iu 
any way varied by this agreement, nor is it put forward 
as a variation of the first agreement. 

Judgment affirmed, appeal dismissed with costs. 

MACHRAY V. HIQGINS. 

Taylor, C. J. 
February 1, 1892.] [Full Court — Dubuc, J. 

ElLLAM, J. 

Will — Construction of— Widow's annuity payable out of income or 
corpus — Advances for maintenance and education — Power to mori- 
f^age estate. 

Vide vol. 2, pp. 105-6, 95-7. 

Bill filed by trustees and executors of John Higgins, 
deceased, for the interpretation and construction of his will. 
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Appeal by the widow from the judgment of Bain, J., 
October 23, 1891, supra. 

« 

The testator directed that the trustees of his will should 
convert all his real and personal estate into money, and 
after payment of his debts, etc., invest the proceeds on the 
following trusts : 

Out of the income thereof to pay to my said wife during her life if 
she shall remain my widow, an annuity of $2,000 by equal quarterly pay- 
ments, the first of such payments to be made at the end of three calendar 
months after my decease, and in trust as to the residue of the said income 
to apply the same, or such portion thereof .... in or towards the 
support, maintenance and education of my present and future bom 
children until the eldest surviving of them shall attain the age of twenty- 
one years, and in trust, if my said wife be then living and sliall have con- 
tinued unmanied, then to set apart such portion of the residuary trust 
funds as in the opinion of my said trustees shall be sufficient to realize 
the said annuity given to my said wife, etc. 

The testator died in 1884, leaving his estate heavily 
encumbered ; the trustees have sold and converted into 
money portions of the real estate, but a large part, upon 
which there are heavy mortgages, remains still unconverted, 
because it could only be ' sold at a ruinous sacrifice. The 
income of the estate has not been sufficient to pay the 
annuity of $2,000 per annum to the widow, who has remain- 
ed unmarried, and the trustees have been compelled to 
advance a portion of the capital of the estate for the main- 
tenance and education of the children, and ha\re paid the 
same to the widow for that purpose. 

Wade^ for the widow, argued that she was entitled to 
her annuity without abatement, and that if the income of 
the estate were not sufficient to pay the annuity, it should 
be paid out of the capital, and that when the eldest surviv- 
ing child attains the age of twenty-one years she is then, in 
any event, entitled to her annuity of $2,000 a year out of 
the estate so long as she remains unmarried ; she should 
also be repaid, by the trustees, moneys which she alleges 
she has expended in the partial support and education of the 
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children over and above what she has received from the 
estate for that purpose. 

Perdue for the plaintiffs. 

Cameron for the infants. 

Heldr— 

1. The fact that the income had proved insuflScient 
would not justify the court in making a will for the testator. 
The annuity could be paid only out of the income, and 
neither before or after the attainment of twenty-one could 
the corpus of the estate be drawn upon to make up any 
deficiency of income ; a deficiency of one year could not be 
made up from the surplus of another, the intention being 
to charge each year's income with the payment of the 
annuity. 

2. No payment could be made by the trustees to the 
widow on account of past maintenance. 

3. The trustees had no power to mortgage the estate. 
Decree afiirmed, appeal dismissed with costs. 

TAIT V. BURNS. 
February 1, 1892.] [Taylor, C. J. 

Practice — County Court costs — Revieiving taxation of — Jurisdiction- 
Witness fees — Counsel fee to unlawful practitioner — Effect of 
transcript. 

In February, 1891, a replevin suit was tried in the 
County Court of LaVerandrye which resulted in favour of 
the defendant, the costs being taxed ex, parte and the judg- 
ment signed in March. On the 13th August following a 
transcript of the judgment was obtained and filed in the 
County Court of Selkirk under the provisions of 50 V., c. 
9 s. 124, as amended by 54 V., c. 2, s. 13. On 14th 
August an order was obtained in the latter court, garnish- 
ing money of the plaintiff', which having been paid into 
court by the garnishee, was paid out to the defendant on 
4th September. On that day a second garnishing order 
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was issued from the same court under which also money 
was paid in, and this was on the 25th September, paid out 
to the defendant under a summons served personally upon 
the plaintiff. On the 27th October the plaintiff obtained 
from His Honor Judge Prud'homme, the Judge of the 
County Court of LaVerandrye, a summons for revision 
of the taxation of costs. On the 6th November that sum- 
mons was disposed of, one item objected to being reduced 
from $12.00 ^o $10.00. The other items objected to were 
allowed to stand as taxed by the clerk, and the defendant 
being allowed $2.00 costs on the revision the amount 
due from the plaintiff stood practically as it did before the 
revision. 

From the order made on the 6th November the plaintiff 
appealed under 50 V., c. 9, s. 243, as amended by 54 
v., c. 2, s. 21. 

The items objected to were, first, an allowance made to 
a veterinary surgeon for his time and expenses, and to the 
defendant for his expenses accompanying him to examine 
the animal, the subject matter of the suit ; second, two 
items of witness fees which had not been paid the wit- 
nesses at the time of the taxation, or so far as appears up 
to the present time ; and third, a sum of $8.00 allowed as 
SI counsel fee, the objection being that the person to whom 
it had been allowed was not, as required by 50 V., c. 9, s. 
85, sub. -sec. 2, a duly qualified attorney or barrister. 

In the course of the argument : Severn v. OlivCj 3 B. & 
B. 72; May v, Selby, 1 Dow.,N. 8. 702; Laing v. Bowes,2 M. 
& 8. 89 ; Gravatt v. Atwood, 21 L. J. Q. B. 215 ; Trent v. 
Harrison, 2 D. & L. 941 ; McGannon v. Clarke., 9 P. R. 
555 ; Hornick v. Romney, 11 Can. L. T. 329 ; Smith v. 
Day, 16 Ch. D. 726 ; Bouchier v. Fatten, 3 C. L. J. O. 8. 
108; G*Brien^s Div. Courts Act, 159, were cited and re- 
marked on. 

Baker for plaintiff. 
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Mathers for defendant. 

Judgment — 

On the opening of the appeal the objection was taken 
that this is not an appealable matter. I find however that 
in England under the new County Court Act, Imp. Act, 
61 & 52 v., c. 43, the wording of which is not wider than 
our own act, there may be an appeal on a question of 
costs. In Nichol & Haywood* s County Court Practice 387, 
after discussing the question of appeals from interlocutory 
orders, it is said : "Even if such be the result of the act 
it does not follow that an appeal will always lie against the 
judge's decision to review a taxation of costs ; so far as it 
is a matter of discretion, it is a matter purely for the judge ; 
but should his decision be affected by error of law or the 
misapplication of a legal principle, then an appeal may lie." 
.... In Goodman v. Blake^ 19, Q. B. D. 77, the court 
held there was a right of appeal " as the order appealed 
against involved a question of legal principle." 

The objection that the revision was not applied for 
within a reasonable time is not one open to the defendant 
now. That was a matter for the County Court Judge, and 
if he chose to grant a commission his discretion in doing 
so should not to be interfered with. 

There was a further objection that a transcript having 
been filed in the County Court of Selkirk before the revi- 
sion took place, no further proceedings could be taken in 
the County Court of LaVerandrye. The transcript was I 
suppose filed in the County Court of Selkirk tor the pur- 
pose of proceeding under section 194 of the County Court 
Act. It does seem strange if a judgment can be a judg- 
ment in two Courts at the same time, and in G*Brien's 
Div. Court Act^ p. 159, where the question of a transcript 
from a Division Court in Ontario to a Couiitv Court is 
dealt with, it is said that in such a case the judgment 
ceases to be a judgment of the Division Court because it 
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cannot be a judgment of two Courts at the same time. Yet 
from 50 V., e. 9, s. 123, amended by 54 V., c. 2, s. 13, it 
seems to remain a judgment of the original Court, for the 
judge of that Court can deal with it even to setting it aside, 
and that even after, by the filing of a transcript, it has be- 
come a judgment of the Court of Queen's Bench. 

Dealing with the items objected to,' I think there was 
no power to make the allowance to the veterinary surgeon, 
and to the defendant in accompanying him, who went to 
examine the animal in question ; that would be costs of 
producing evidence and taxable, it may be in a Court of 
Equity, under the practice of that Court, but not in a 
common law action until 1875, when a rule under the 
English Judicature act was made on the subject. The 
allowance for witnesses in the County Court of this Pro- 
vince is regulated by schedule C to the County Courts Act, 
1887, the first part of which is headed "allowance to wit- 
neBses." An addendum to that schedule says : "In all 
the above cases the costs must be strictly taxed according 
to the very letter and spirit of this tariff." There is 
nothing in that schedule to warrant such an allowance as 
has been made here. 

The item of $8.00, counsel fee, was also improperly 
allowed. The objection was taken before the judge that 
the person to whom it was being allowed was not a duly 
qualified attorney or barrister as required by the statutes. 
No evidence was adduced of his being so, and I think 
when this objection was taken that the person claiming 
the fee was not duly qualified, the onus was at once upon 
him to prove his title to the fee. 

The judge refused to entertain the objection because he 
said it formed part of his decision, and could not be varied 
after the expiration of six months. But the statute speaks 
of this part of the costs, because the first sub-section of sec. 
85 says, the Judge may allow a sum to be taxed in addition 
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to the witness fees and disbursements, and the second sub- 
section says, " no costs shall be taxed under this section," 
etc. Now the judge had issued, and was then acting 
under a summons to review the taxation of costs, and this 
question whether the fee should be allowed or not was 
clearly before him. 

As to the two items of witness fees objected to, the 
judge had clearly a discretion. The objection is that these 
had not been paid at the time of taxation. Numerous 
cases were cited to show that they must be so, or they 
cannot be taxed. Nothing can be better settled, whether 
they can be taxed if paid after the taxation is acted upon, 
does not seem clear. 

. . . . Under the County Court Act 1887, by the addendum 
to schedule C, it is said " before taxation of witness fees 
the fees must be actually paid unless the Judge otherwise 
orders." ^V'hen the clerk taxed these fees no order bad 
been made, so his doing so was improper. But the statute 
does not say when the order is to be made. It is not as in 
the case of a certificate for costs under 48 Vic, c. 17, s. 
133, where the statute fixes the time at which it must be 
given. The judge is not under the County Court Act 
limited to any time. Besides under the summons for 
revision, the question was before the judge, whether these 
witness fees should or should not be taxed and allowed, 
and his right to make the order then was undoubted, 
whether they should be allowed or not, though unpaid, 
was entirely at his discretion, and it cannot be interfered 
with. 

The result is that, as to the items of $18.80, reduced by 
the judge to $16.90, and that of $8.00, the appeal is 
allowed. 

As to the other items it is dismissed. 

The appeal partly succeeds and partly fails, so there 
will be no costs. 
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IN THE QUEEN'S BENCH. 



REGINA V. LACOURSlfiRE. 
February 11, 1892.] [Dubuc, J. 

Cgritorari — Criminal law— ^Conviction of J. P. — R(*iiewal of evidence by Queen^s 
Bench — Jurisdiction of J. F.*8 in cases of receiving Hol/m goods where title 
to the properly ia set up — Agreement between prisoner and prosscutor void. 

Application for certiorari. The accused was convicted 
before A. G. Hepworth, Walter Dickson and J. M. J. 
Mulvihill, three justices of the peace at St. Laurent, for 
receiving stolen goods, viz: one bedstead, knowing the 
same to have been stolen. The prisoner at the trial claimed 
to be the owner of the property, but was found guilty by 
the justices, and on the consideration that he would not 
be sent to jail, agreed to return the bedstead within 48 
hours, to pay all costs of the court, and to pay J50 damages, 
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and not to appeal against the conviction. He returned the 
bedstead, which was of the value of $1.25 cents, within the 
specified time. 

The following is a copy of the alleged " agreement " : 

Memo : 

Conviction made. 

Defendant to be discharged from conviction on restitution of the 
bedstead in 48 hours and on payment of costs of Court, and $50 damages 
to Count de Leusse within fifteen days. 

No appeal in (or) proceedings to be taken against this conviction. 

A. D. L. 
A. G. Hep worth, J. P. 

J. M. J. Mulvihill, ex officio J. P. 

Walter Dickson, J. P. 

The prosecuting counsel, the prosecutor, and one of the 
justices tiled affidavits to the effect that the prisoner agreed 
to the terms of the above conviction, and that the clerk 
acting for the prisoner initialed the writing " A. D. L." to 
signify his approval of it. 

The prisoner and the clerk swore that they did not so 
agree, and that the initialing was a mere formal part of 
the proceedings, and the clerk assumed that it was usual 
to do so. 

Mulockj Q. C, appeared for the prosecutor at the trial 

Delarondcj a clerk (not articled) of Messrs. Prendergast 
& Huggard appeared for the prisoner.^ 

The learned judge gathered from the verified copy of 
the depositions taken before the justices that there had 
been no criminal offence committed, and that one of the 
essential ingredients of the offence charged, i. «., the 
felonious intent, was absolutely wanting, as appeared 
not only by the affidavits filed on behalf of the prisoner, 
but by the evidence of the prosecutor, the Count de Leusse, 
successor of the Duke de Blacas, given at the trial, and 
there was not even the appearance of felonious intent. 

Huggard for the rule. 

Mulockj Q. C, for the prosecutor and two of the justices. 
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Held— 

1. Though on applications of this kind the court will 
not look at the depositions for the purpose of reviewing 
the decision of the magistrates as to the weighs of evidence, 
yet it may do so to ascertain whether there was a criminal 
offence committed, so as to give them jurisdiction. 

2. The dictum in Short tSc Mellor^s Crown Practice^ 120, 
that the '^ jurisdiction of justices is ousted, as a general 
rule, by the defendant setting up a bona fide claim of title 
in himself, even if only a colourable one, provided it is one 
known to the law," followed ; vide also, Reg. v. Crtdland, 
7 E. & B. 853 and 867 ; Comwell v. Sanders, 8 B. ft S. 
212 ; Beg. v. Stimson, 4 B. & S. 801 ; and Be Bailey, 8 E. 
& B. 606. 

8. The agreement or promise made by the prisoner, or 
'with his consent by the clerk who acted for him, could not 
be held to be binding on him even after part performance 
as stated. There was no valid consideration for such an 
agreement and it was illegal and void, and the action of 
the justices was an abuse of the process provided by the 
criminal law. Bracewell v. Williams, L. R. 2. C. P. 196 ; 
Williams v. Bayley, L. R. 1 H. L. 200 ; and Doyle v. 
Carroll, 28 U. C. C. P. 218. 

4. The fact that, in applying for the rule nisi for certio- 
rari the accused failed to disclose that he had entered into 
the above agreement after being found guilty and had 
returned the bedstead, did not debar him in the premises, 
as the whole circumstances of the case revealed ample 
ground for granting the said rule. 

5. '* Considering that the article alleged to have been 
stolen was proven to be worth about $1.25 at the utmost, 
and that the accused never concealed anything about it, 
and when asked about it admitted having taken it, and 
made at once a bona fide claim to the article as the owner 
thereof, it seems to me that the whole proceedings, arrest, 
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trial, and conviction, were a gross abuse of the criminal 
process of the court for the purpose of obtaining an andae 
advantage in a most trivial matter, which would have 
been so considered even if the dispute had been litigated 
in a court of civil jurisdiction." 

Rule for certiorari directed. 

MARTIN V. THE FREE PRESS. 

Taylor, C.J. 
February 13, 1892.] [Full Court— Dubuc, C. 

Bain, J. 

Ubel — Fair comment — Jugtification — Verdict rendered under miiapprehmsUm. 

The plaintiff, the then Attorney General of Manitoba, 
brought an action against the defendants, an incorporated 
company, for printing and publishing the following alleged 
libel : 

Another disgraceful piece of business, which has never yet been ex- 
plained, was the celebrated $500 a mile chaiige, which, had it not been for 
the watchfulness of the Free Press, would have put $90,000 into the 
promoters' pockets, and everybody knows the Attorney-General was the 
principal promoter. 

Inuendo : 

Meaning thereby that the plaintiff as a member of the Executive 
Committee of the Province of Manitoba, took part in the negotiation of a 
contract between her Majesty the Queen and certain persons who after- 
wards became incorporated as The Northern Pacific & Manitoba Railway 
Company, and at the instance and by the connivance of the plaintiff, 
provision was made in the contract arising from suph negotiations 
whereby a lai^ sum of money should be raised by the said company, a 
portion of which was to be dishonestly and corruptly received by the 
plaintiff for his ow^n use and benefit, to the great detriment of this 
Province. 

Pleas : 1. — Not guilty ; 2. — 

That before and at the time of the alleged publication of the alleged 
libel, great public interest was felt in the Province of Manitoba in 
reference to the negotiation and making of the contract in the declaration 
referred to and the subject was much discussed in the said Province, both 
in the public newspapers and otherwise, and the words complained of 
were and are part of an editorial article referring to the said matter, and 
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the defendants being the proprietors of a public newspaper published the 
words complained of together with the whole of said editorial article, 
which is the publication complained of, and the words complained of 
were fair comment on the said matters of great public interest in the 
said Province and were published by the defendants bona fide for the 
benefit of the public, and without any malice towards the plaintiff. 

Plaintift' joined issue ; verdict found for defendants by 
a special jury. 

Howell, Q.C., and C. P. Wilson^ moved for new trial, on 
the ground that verdict was against weight of evidence ; 
for mis-direction and non-direction; for improper reception 
and rejection of evidence; and because the jury did not un- 
derstand the judge's charge. 

Hagel, Q.C., contra. 

Held— 

1. That where a defence of fair comment is* set up, 
w^hat is commented on must be facts admitted or proved to 
be true; publication of defamatory matter in the belief that 
it is true, is no justification ; an alleged libel which con- 
tains imputations on private character, exceeds the limits 
of fair criticism, Campbell v. Spottiswoode, 9 B. & S. 769 ; 
and Davis v. Shepstone, 11 App. Gas. 187. 

2. Where there is a plea of justification on the record, 
the plaintiff may, if he chooses, in the first instance meet 
the justification, or leave such proof until the reply, but 
cannot divide his proof by calling evidence to meet the 
justification in the first instance, and more in reply. Brown 
v. Murray, R. k M., 254, and there is no difference where 
the plea is fair comment. 

Quaere, whether under such a plea as the above, the de- 
fendant is entitled to prove that a direct charge, such as 
the above, is true ? 

8. Where it is clear, as in the present case, from the 
verdict of the jury that they did not understand the judge's 
charge, or disregarded it and did not consider the question 
it was essential for them to consider and pass judgment 
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upon, a new trial should be directed ; costs to be costs to 
the successful party ; Dubuc, J., dissenting. 

THOMPSON V. SEGUIK 

DUBUC, J. 

February 18, 1892.] [Full Court — Killam, J. 

Bain, J. 

Ccnamimon — Suppression of— Waiver of irregtdarities in — Watts v. Anderson, 

6 M. E. 291, distinguished. 

Appeal from order of the Chief Justice reversing an 
order of the Referee, which was made dismissing an appli- 
cation to suppress a commission and the evidence taken 
under it. 

The commission was sought to be suppressed on the 
following grounds : 1. That this is an interpleader issue in 
which, as it is claimed, no commission can be taken or 
issued ; 2. That the order for the commission was silent as 
to the mode of examination, while the commission itself 
directed an examination upon viva voce questions, and the 
examination was held as directed by the commission ; 3. 
That there were some slight variations from the issue in 
the names of the parties as given in the order and the 
commission. 

Culver^ Q. C, and Elliott for the appellants. 
C. P. Wilson for the defendants. 

Judgment — 

Killam, J. — The first point does not appear to me to 
be one which should be raised upon an application of this 
kind. K it be correctly taken, the whole of the proceed- 
ings in respect of and under the commission were complete 
nullities, and the evidence cannot be used. The statute, 
49 Vic. c. 85, s. 19, saves any objection to the admissibility 
of the evidence and if there is no jurisdiction to direct 
the issue of a commission in interpleader, its issue and 



TIMES REPORTS. 39 

execution cannot make evidence taken by that method 
admissible. The statute was, as appears to me, aiihed only 
at defects in the commission or its execution, not at pro- 
ceedings wholly null and void. The latter cannot require 
any order of suppression. There is nothing to suppress. 
As appears by the evidence, the defendant's attorney 
deliberately refrained from opposing the order directing 
tlie commission. Evidently he did so for a purpose. He 
vrished to speculate upon the result, and be in a position to 
allow the use of the evidence, or not, according as it should 
prove favourable to the defendants, or the reverse. He 
wished also to endeavour to obtain some discovery from 
the witness, who was the judgment debtor. 

It appears to me, however, that the statute could never 
have intended that such a course should be taken. The 
time to object to the issuing of the commission is when the 
order is applied for. So far as proceedings in Chambers 
are concerned, that should be the only time. A party 
cannot move either the Referee or another Judge to dis* 
charge a Judge's order for a commission. It is unreason- 
able to suppose that it was intended that he should do so 
indirectly, by a motion to suppress what, if the order were 
without jurisdiction, was itself by the same reasoning a 
wholly void proceeding. Here we see that the Referee 
was asked to set aside an order of a Judge. I think that 
he was right in refusing to do so either directly or indi- 
rectly. The objection should be left to be dealt with at 
the trial, when any decision can be the subject of appeal 
to the highest Court of Appeal. The statute did not 
intend, I think, to give a choice between a motion to 
suppress and an objection to the evidence, but each method 
is intended to be exclusive so far as applicable. This 
objection ought, in my opinion, to be considered wholly as 
an objection to the receipt of such evidence, and one that 
can be raised only at the trial. 
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The objection to which the learned Chief Justice gave 
effect was the second, following Mulligan v. White^ 5 M. 
R. 40, and Watts v. Anderson, 5 M. R. 291. The Referee, 
on the other hand, found that the conduct of the defend- 
ant's attorney constituted a waiver of the objection. 

I find it very difficult to believe that the defendant's 
attorney did not fully understand that it was an examina- 
tion wholly viva voce that was contemplated and intended 
on the part of the plaintiffs ; but still I can find no consent 
to such a method of examination and nothing in the con- 
duct of the defendant's attorney before the attorneys met 
at St. Paul for the purposes of the examination, which 
could waive the objection. That the commission was 
wrong in form must be taken as settled by Watts v. 
Anderson. But, on the other hand, the judgmenta in that 
case appear to admit that the defect is one which may be 
waived. I am still of the opinion which I formed upon 
the original motion in that case, that such a defect is a 
mere irregularity in the form of the commission, which 
may be waived by any participation in the proceedmgs 
under it, although I did not there rely on the act of the 
foreign agent, but on the conduct of the attorneys, as 
constituting such waiver. 

It appears to me that in the case now before us the 
conduct of the defendant's attorney at St. Paul constituted 
a waiver of the irregularity. He entered into an agree- 
ment waiving notices of proceedings under the commission. 
It is true that this was with a proviso that in other respects 
matters were to be as if the notices were duly given, but it 
is the fact of entering into any arrangement respecting the 
proceedings under the irregular commission that consti- 
tuted the waiver. Then the defendant's attorney attended 
before the commissioner, when the latter took the oath of 
office, and when he administered the oath to the witness ; 
and it was only when a question was put that he raised an 
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objection, and that not to the taking of any proceeding 
under the commission, but to the method of procedure ; 
and ai*terward he did what evidently he desired from the 
beginninj^ — he proceeded to cross-examine the witness at 
great length respecting his dealings before judgment. It 
16 true that there was an agreement that his objection 
should apply to the whole examination under the commis* 
sion ; but the mode of examination was that directed by 
the commission, and that which, so long as the commission 
stood, the commissioner was bound to follow. There was 
no agreement that counsel should be at liberty to cross- 
examine under it, without waiver of the irregularity in it. 
In fact, the moment we recognize the point that the defect 
was in the form of the writ itself, it at once becomes appar- 
ent that participation in any proceeding under it has the 
effect of waiving the irregularity unless there is a clear 
agreement to the contrary. 

That the circumstances to which I have referred may 
waive objections to the commission or irregular proceed- 
ings under it appears clear from the judgments in White v. 
Hallett, 28 L. J. Ex. 208; Gray v. The General Iron 
Screw Colliery Co.^ L. R. 1 C. P. 600, and Hawkins v. 
Baldwin, 16 Q. B. 876. 

The decisions cited for the defendants do not appear to 
me to be in any way opposed to the views which I have 
expressed. 

In Watts V. Anderson, it was merely held that the 
foreign agent did not waive the objection by taking part 
in the proceedings under the commission ; but in the 
present case it was one of the attorneys for the defendant 
who acted. He states that he knew of the decisions in 
this court, and of his authority to waive the objection 
there can be no doubt. 

In Wilson v. Wilson, 49 L. T. N". 8., 430, the commis- 
sioner was not named in the commission, but it was to be 
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executed by a party to be appointed by a certain court, 
and the objection was that the party who had acted had 
not been appointed by the proper authority. Certainly 
attendance upon the examination and croBs-examination of 
the witness could not give the authority if the party was 
not duly appointed. 

The Melville Mutual Marine and Fire Ins. Co. v. 
Driscollj 11 8. C. R. 183, came before the Supreme Court 
of Canada on appeal from the Supreme Court of STew 
Brunswick. The examination was conducted by the com- 
missioners, one of whom was named by each party. The 
commissioner named by the defendant cross-examined the 
witness but refused to certify to the return, which was 
made by one commissioner only. Some of the interroga- 
tories and cross-interrogatories were not administered, and 
those apparently very important ones. It was held that 
the commissioners were not agents of the parties but 
officers of the court, whose action did not bind the parties, 
and that their failure to administer the interrogatories 
constituted a fatal objection. 

The attorney has made an affidavit that he did not 
know of the defect in the form of the commission until 
after its return, when first he saw it. But this can make 
no difference. He knew of the existence of the commission 
itself, and took the risk of proceeding under it without 
examining it. A similar affidavit was put forward in 
Esdaile v. Davis^ 6 Dowl. 468 ; but it was held that it was 
sufficient to bind the party if he knew of the proceeding 
in which the irregularity had occurred. The same princ- 
iple was recognized in Harrington v. Fall, 16 U. C. C. 
P. 646. 

In such a onsfi as the present there is no merit what- 
ever in the objection. It is the veriest technicality imagin- 
able. To give effect to it would be to pervert a rule 
established for the protection of parties. The attorney 
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iv'ent to the examination knowing that no written interro 
gatories had been furnished to him. Of what service could 
it have been to find that the commissioner had such ? 
Soth parties had the opportunity of examining by the 
method that under such circumstances is by far the most 
satisfactory. The examination was not completed at one 
sitting. There was an adjournment, and, doubtless, the 
commissioner would have granted more. It is impossible 
to see that in any way whatever the defendants were 
placed at any disadvantage, and I am glad to feel that we 
are not forced to give effect to the objection. 

The objections to the style of cause likewise appear to 
me to be waived. 

In my opinion the application should be granted, the 
order of the Referee restored, and the defendants should 
pay all the costs of this application, as well as those of the 
proceedings in Chambers, both before the Referee and on 
the appeal. 

Bain, J., delivered a written judgment, concurring. 

ROE V. MA8SET MANFG. CO. 

Taylor, C. J. 
February 13, 1892.] [Full Court— Dubuc, J. 

Bain, J. 

Interpleader — Fraudulent preference — Intent — ValidUy of chattel mortgage — 

Ad respecting amgnmenU, 

Interpleader issue. Verdict entered by Killam J. in 
favour of plaintiff. 

Plaintiff claimed goods under two chattel mortgages 
from the judgment debtors as against defendants' execution. 
The first mortgage was on a pair of horses that the debtors, 
who were partners, had bought from plaintiff and was for 
the price of same, and other small amounts. The amount 
of the other, $900, was made up of the $600, and overdue 
interest on first mortage, of $166, lent debtors by plaintiff 
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when the mortgage was given, and several other small 
amounts. The learned judge held both mortgages valid 
and entered judgment in favour of plaintiff. Defendants 
appealed. The evidence went to show that the taking of 
the first mortgage was bona fde^ and on the argument 
counsel did not press objections to it. 

The second mortgage, it appeared, was executed by 
the debtors after the present defendants had begnn actions 
against them, and it covered all their chattels, save the 
horses already included in the first mortgage. Each of the 
mortgagors was separately insolvent, and apparently as part- 
ners also, and the mortgage was given with the intent to 
give the plaintififa preference over the present defendants ; 
the court was not satisfied however, that the plaintiff shared 
in, or knew of that intent when the debtors went to him 
to ask him for money to pay another creditor ; they said 
they would give him any security he chose to ask for, and 
he said he would require a mortgage on their crop in 
addition to the other mortgage, and that their stock be 
also included. 

At the time this mortgage was given the plaintiff 
advanced to the debtors the sum of about $176, but the 
plaintiff admitted that at the time the advance was made he 
did not know what debts the mortgagees had besides those 
they told him of, and he did not inquire as to other claims. 

The Act Respecting Assignments, 1886, sec. 3, sub.-sec. 
4 (as amended by 50 Vic c. 8, s. 1) provides : 

Nor shall anything herein contained invalidate a security given to a 
creditor for a pre-existing debt where by reason or on account of the 
gi\nng of the security an advance in money is made to the debtor by the 
creditor in the btnuifidt belief that the advance will enable the debtor to 
continue his trade or business and to pay his debts in full. 

Sec 2 of said Act provides : 

E^'ery gift, convej-ance, etc . . . of any goods, chattels, etc. 
. . . made by any person at a time when he is in insolvent circum- 
stances, or is unable to pay his debts in fuU, or knows that he is on the 
eve of insolvency, with intent to defeat, delay or prqudioe his creditors, 
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or to give any or more of them a preference over his other creditors, or 
over any one or more of them, or which has such effect, shall, as against 
tbem, he utterly void. 

Joseph Martin for plaintiff. 

Aikins, Q. C, and W. J. Cooper for defendants. 

JBTeld^ 

The mortgage could not be held good under snb.-sec. 
4, supra, as there cannot be said to be a bona fide belief in 
a state of facts in the absence of reasonable efforts or 
enquiries to ascertain whether or know such a state exists. 

2, The words "or which has such effect" in sec. 2 
refer only to the immediately preceding clause regarding 
preferences, and their insertion in, or addition to the section 
has not had the effect of making void a mortgage or con- 
veyance merely because its effect has been to give the 
creditor to whom it was given a preference over other 
creditors ; the material inquiry in such cases must still be, 
as it was before, into the intent with which the mortgage 
or conveyance was executed ; these words have not extend- 
ed the operation of the section, and have had no practical 
effect; following Molson^s Bank v. Halter, 18 S. C. 38; 
and Stephens v. Mc Arthur, 2 W. L. T. 168. 

8. Though the circumstances were suspicious, yet it 
must be assumed, as the contrary was not established, that 
the demand of the plaintiff for security was made in good 
faith and that his intention was to get the mortgage for 
the money he was then advancing, as well as for additional 
security for that already lent ; and though the mortgagors 
were doubtless very willing that all their property should 
be included, so that the plaintiff should be secured to the 
. exclusion of the now defendants, yet as it was given for a 
valuable consideration and in response to a bona fide de- 
mand or request from the plaintiff, the fraudulent intent 
was rebutted and the mortgage should stand ; although 
the plaintiff had obtained a preference still the mortgage 
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was not void ander Sec. 2, nor, of course, under the statute 
of Elizabeth. 

Appeal dismissed with costs. 

McKAY V. RUMBLE. 
February 16, 1892.] [Taylor, C.J. 

County Court — Order setting aside judgment ex parte — Appeal from orden 
of county judges — AppUcatifm of Q. B. practice to county court — CotU. 

Appeal from order of county judge of Brandon. 
Plaintiff obtained judgment by default in County Court of 
Brandon. Some days afterwards an attorney made appli 
cation to set aside the judgment on the following affidavit: 

On or aboat, etc., ... I received a dispute note herein, duly sworn 

to, from ^the defendant's attorney. Through an oversight on my part 

I failed to apply to file said dispute note until after judgment had been 
signed herein. 

On this material the county judge made an order ex 
parte setting aside the judgment, on the defendant paying 
the costs of signing the judgment, and also ordering that the 
dispute note mentioned in the affidavit of the attorney be 
received and filed. The plaintiff appealed. 

Ewarty Q. C, for plaintiff' The order could not have 
been made ex parte in the Queen's Bench, or without an 
affidavit of merits, and that practice prevails in this 
instance by virtue of sec. 47 of County Court Act of 1887. 

Counsel did not appear for defendant. 

Sec. 21 of Cap. 2, 64 Vic, provides that there may be 
an appeal by " any person directly affected by any order, 
decision or judgment of a judge or verdict of a jury " 

Held^ 

The above section is wide enough to include any order 
made by a judge, final or interlocutory, upon the merits in 
an action, or upon a mere point of practice ; though it 
seems difficult to suppose that the Legislature intended to 
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give an appeal in such matters, yet the words used seem 
wride enough to cover them. 

2. " There can be no doubt the judgment should not 
have been set aside ex parte, nor, having been to all 
appearance regularly signed, without an affidavit of merits. 
iN'otice to the plaintiff and an affidavit of merits would 
have been required in the Court of Queen's Bench, by well 
settled practice." The county judge had no wider dis- 
cretion in such a matter than a judge of the Court of 
Queen's Bench would have had. Vide Murtagh v. Barry, 
24, Q. B. D., 632. 

Appeal allowed ; order appealed against, set aside ; 
no costs allowed as psecipe for appeal did not ask for costs, 
and no one appeared for defendant. 

MONKMAN V. FOLLIS. 

February 16, 1892.] [In Chambers — Dubuc, J. 

Attorney and dient— Power of aUomey to compromise action after judgment. 

Appeal from order of referee setting article alias writ 
of fi. fa. After judgment entered and execution issued, 
plaintiff's attorney entered into an agreement for settle- 
ment and compromise with the defendant's attorney to 
take a sum coDsiderably less than the judgment, in full 
satisfaction for the same. 

The plaintiff repudiated the settlement and also swore 
that he had never given his attorney any instructions, 
authority, or consent to compromise the action or the 
judgment recovered thereon, and that his instructions to 
the attorney were that he should collect the judgment 
debt and costs in the usual way. The attorney also 
testified that he had no authority to make such a settle- 
ment. 

Monkman for plaintiff. 

Ewart, Q. C, for defendant. 
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Held— 

1. As a general rale the authority of an attorney is 
determined on final judgment being signed, but it seems 
that he may after judgment sue out execution upon it 
within a year, or receive the damages without execution. 

2. The plaintiff by instructing the attorney to collect 
the judgment debt and costs in the usual way, continued 
his authority after judgment, and so the attorney would 
retain the power to bind the client by a compromise ; fol- 
lowing Butler V. Knight^ L. R., 2 Ex., 109. 

Appeal dismissed with costs. 

BRITISH LINEN CO. v. McEWEN. 
February 18, 1892.] [In Chambers — ^Bain J. 

Heading — Ehnbarrasging plea — Striking out — Lache», 

Appeal from order of referee striking out fourth plea as 
embarrassing. The defendant's pleas were filed on the 4th 
of May, 1889, and on the 29th of January, 1890, the plain- 
tiffs filed a demurrer to this fourth plea. In the meantime 
the plaintiffs had applied for and obtained several orders 
for extending the time for demurring or replying to the 
plea, and they also took out an order for the examination 
of the defendant thereon. 

The demurrer was argued before Killam J., and on the 
4th of January last he gave judgment for the defendants 
on the demurrer. In his judgment he remarked that the 
plea '^ should have been at once struck out had applica- 
tion been made for that purpose. In so far as it contains 
any answer to the declaration, the same defence is raised 
by the general issue, and, by the attempt in the last 
portion of the plea to raise a defence, the plea appears to 
be double." He held, however, that as the plea was good 
in substance, the defendants were entitled to judgment 
notwithstanding the defect in form. 
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After tho demurrer was then disposed of, the plaintiffs 
obtained another order to examine the defendant on this 
plea, and then took out a summons to strike out the plea 
as embarrassing. The Referee made this summons abso- 
late and the defendant appealed from his order. 

ThippeVj Q. C, and Phippen for plaintiffs. 
JBradshaw for defendant. 

Judgment — 

The C. L. P. Act, 1852, s. 52, under which the appli- 
cation to strike out the plea was made, does not limit any 
time within w .ich the application must be made, but the 
general rule is that the application must be made without 
delay. But not only have the plaintiffs allowed nearly 
two years to elapse since the plea was pleaded, but in the 
meantime they have demurred to the plea, and have 
obtained several orders for extending the time for demur- 
ring or replying, and for examining the defendant on his 
plea. Under these circumstances, I am of the opinion 
that the application of the plaintiffs to strike out this plea 
should not have been entertained. By the delay and by 
the steps they have taken since the plea was filed they 
must be held to have waived any objections there may be 
to the form of the plea. 

I allow the appeal, and reverse the Referee's order 
with costs. 

HARRIS V. YORK, AND YORK et al, CLAIMANTS. 
February 18, 1892.] [In Chambers — Bain, J. 

Interpleader — Delay by sheriff— Forfeiture of order for protection by reason 

of damage caused by bailiff. 

Appeal by claimants from order of Referee directing 
an interpleader issue on the application of the sheriff of the 
Eastern District. 

The sheriff's bailiff seized, on first December last, about 
twenty stacks of wheat and three of oats, on a farm where 
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he Bwore the defendant resided. A notice claiming the 
grain was served on bailiff by claimants within a day or 
two after seizure, and sheriff received the notice on or 
about 8th December. After service of the notice the 
bailiff threshed the stacks and sold a portion of the grain 
for $201.60, and this money and the balance of the grain 
is yet in the sheriffs possession. Sheriff applied for inter- 
pleader on December 23rd, assigning as the reason for the 
delay that he had difficulty in getting definite information 
from the bailiff, who lives at Morden, and from the place 
the seizure was made— the north J of sec. 1, twp. 5, range 
6- west. 

The claimants filed affidavits stating that shortly after 
the grain had been stacked a heavy storm of rain and snow 
had occured, which drove into the stacks, and that the 
bailiff, by threshing the stacks as they stood with the snow 
and ice in them, practically destroyed the grain, and the 
wheat, which if properly threshed, would have been worth 
from 60 to 60 cents per bushel, was not worth more than 
20 cents ; the stacks should have been left till spring and 
not threshed till the snow and ice had melted out, and the 
stacks dried. The bailiff^s affidavit stated that the reason 
for threshing as he did was that shortly before he seized, 
both the defendant and claimant, A. N. York, had arrang- 
ed with a thresher to thresh the grain as soon as he could 
get round to the farm on which it was, and that having 
heard of the arrangement after he seized, he thought it 
advisable that it should be carried out, as it was very 
difficult to get threshing done, so it was done by the 
thresher for hijn at the same time as it would have been 
done for others. Other facts appeared in the affidavits, but 
it is sufficient to state that the learned judge found that the 
affidavits shewed, ^^ prima facity that substantial loss had 
been occasioned by the action of the bailiff in threshing the 
stacks when he did." 
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Davis for claimants — The sheriff by his action has dis- 
entitled himself to an interpleader order, or at all events, 
to an order for protection. 

JSowelly Q. C, for sheriff. 

Sutherland for execution creditor, Harris. 

Cumberland for execution creditor, Abell. 

Held^ 

1. If the stacks were the claimants and they have 
suffered by the bailiff's action, they should not be deprived 
of their right to take action against the sheriff. 

2. The sheriff was not entitled to an interpleader as he 
had not applied promptly, as soon as he had notice of the 
adverse claim, but cLoso to exercise his own discretion, 
and, ignoring the notice of claim proceeded to thresh, and 
afterwards sell part of the grain ; Crump v. JDay, 4 C. B. 764; 
and Tufton v. Harding, 29 L. J. Ch., 225; Boswell v. 
Pettigrew, 7 Piac, 39S. Darling v. Collaton, 10 Prac, 110 ; 
is unfavourable to the sheriff's contention. 

Appeal allowed ; order of Keferee set aside with costs. 

LAND ALE v. McLAREN. 
February, 19, 1892.[ [Dubuo, J. 

Pleading — Demurrer for uxirU of parties and toant of equity. 

Demurrer to the plaintiff's bill of complaint, (1) for 
want of parties ; (2) for want of equity. 
AikinSy Q. C, for plaintiff. 
Munson for defendant. 

Judgment — 

The bill is filed by the plaintiff to foreclose a mortgage 
made by the defendant in favour of three parties of whom 
the plaintiff is the only survivor. The first paragraph of 
the bill shows that in the mortgage in question the three 
mortgagees are described as trustees. In the sixth para- 
graph it is alleged that the moneys secured by the said 
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mortgage were the moneye of the American Mortgage 
Company V>f Scotland (Limited), and were advanced to the 
defendant by the said Company, and that the plaintiff and 
the two other mortgagees had not at any time any bene- 
ficial interest in said moneys. The next paragraph alleges 
the death of the two other mortgagees. 

It is contended, in support of the demurrer, that the 
representatives of the deceased mortgagees should have 
been made parties as also the American Mortgage Co. of 
Scotland. Several cases were cited in favour of the con- 
tention ; but it appears that in those cases the trustees or 
joint mortgagees had a beneficial interest in the mortgage 
moneys. 

In this case, it is shewn by the bill that the deceased 
mortgagees had not any beneficial interest in the mortgage 
moneys. 

The distinction is such that even under the authorities 
quoted I do not think the representatives of the deceased 
joint mortgagees would be necessary parties. But the 
matter is specially provided for in our own statutes, 49 V. 
c. 13, s. 13, and 52 V. c. 16, s. 82. Order 39, of the 
Equity Orders of this Court is to the same effect, and applies 
equally to the point raised, that the American Mortga^ 
Co. should have been made a party to this suit. 

I think the demurrer should be overruled with costs. 

CASE V. LAIRD. 
Fbbruart 22, 1892.] [In Chambbrs — ^Bain, J. 

Jury — Application for tried by — Onus of proof of neceatity for, 

Cumberland for the defendant took out summons for 
order for trial by jury. 
Mulockj Q.C., contra. 

Judgment — 

By 54 Vic c. 1. s. 33, repealing sec. 33, of the Q. B. 
Act, 1885, it is provided that ^^all issues of fact in civil 
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cases in actions and proceedings at law shall be tried by a 
jadge ^thout a jury, provided that an application may be 
made to a judge in chambers, to have the issue tried by a 
jury." Prior to this enactment the rule was, that either 
plaintiff or defendant in an action giving the requisite 
notice for a jury, was entitled to have the case tried by a 
jory, unless the opposite party was able to obtain from a 
jodge an order striking out the notice for a jury ; and in 
practice the judges invariably held that the onus of shew- 
ing that the case was one that should not be tried by a jury 
lay on the party applying to strike out the notice, and that 
the notice should not be struck out unless some substantial 
reason was shown for so doing ; but by the above section, 
the legislature very wisely, I think, in view of the expense 
and delay of jury trials, has just reversed the position, and 
now all actions except libel and slander, are to be tried 
by a judge without a jury unless a judge shall order, on an 
application that either party may make, that the action 
shall be tried by a jury. But as to such an application, 
the rule must now be that the ornis of satisfying the judge 
that the action is one that should be tried before a jury, 
rather than by a judge without a jury, lies in the party 
making the application, and the order should not be made 
unless some substantial reason is shown for it. This view 
I understand, has already been expressed and acted on by my 
brother Killam, and I am satisfied that it is the correct 
one. 

Taking this view, then, I must hold that I cannot make 
the order asked for on the material before me in this ap- 
plication. Mr. Cumberland files his own affidavit, and 
besides verifying the pleadings, merely states that he 
believes the case is one which can more properly be heard 
before a jury than a judge, and that at the trial questions 
of fact will arise in reference to which there appears to 
be contradiction between the defendant, and the plain- 
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tifTs agent. A statement of the solicitor'B belief that 
the case is one that can be more properly tried before a jury 
than by a judge, is immaterial in the absence of facts that 
would lead the judge to the same belief, and the preseut 
action is not specially distinguished from the majority of 
actions that go to trial by the statement that questions of 
fact will arise in the trial in reference to which there ap- 
pears to be a contradiction between the parties. 

From the pleadings, and from what was said by coun- 
sel, I gather that, while there may be an issue of fact be- 
tween the parties, it is not one the verdict upon which will 
in itself, settle the case, but that questions of the authority 
of agents will arise, and that if the judge had the decision 
of a jury in the question of fact, he would still have ques- 
tions of law to decide. The question of fact involved will 
probably be a simple one, and the difficulty will arise in 
applying the law to the facts. 

The defendant has failed to show any sufficient reason 
why the case should be tried before a jury rather than in 
the ordinary way, and I must refuse the application with 
costs. 

EWART V. HANOVER. 
February 25, 1892.] [In Chambers — Bain, J. 

Staying proceedings of action — Vexatiotis auU — Cb«te of former acUon. 

The plaintiffs appealed from an order of the Referee 
staying all proceedings in this action until the costs of the 
defendant in a former suit brought by the plaintiffs against 
the defendant should be paid ; the order directed the costs 
of the former suit to be taxed by the master. The writ in 
the former action was issued in September, 1887, and was 
served on or about the 29th of October following ; the 
defendant entered an appearance in November, 1887 ; and 
since then no further proceedings have been taken ; the 
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plaintiffs were therefore out of court by the C. L. P. Act, 
1852, 8. 58. 

C. P. Wilson for plaintiff. 
Sough for defendant. 

Judgment — 

The application is to stay proceedings in the action 
until the costs in the former action are paid ; and Mr. 
^W^ilson's objection, that such an application cannot be 
made until after the defendant has appeared, is probably a 
valid one. The application is analogous to one for secur- 
ity for costs, when the order, if granted, is that proceedings 
be stayed until the security be given ; and an application 
for security for costs cannot be made until after the 
defendant has appeared. 

But assuming that the defendant is in a position to 
make the application and that it is shewn that the cause 
of action in this and the former action is the same, or 
substantially the same, I do not think it can be said that 
this action is oppressive or vexatious ; and no case has 
been cited in which, under circumstances at all like the 
present, proceedings have been stayed. The court has 
jurisdiction to prevent parties from abusing its process by 
harassing defendants by vexatious actions, but in Corbett 
V. WarneVj L. R. 2, Q. B., 107, it was said that the sum- 
mary jurisdiction should be sparingly exercised. It is, 
however, often exercised when a plaintiff, having previously 
failed in an action, brings a second action against the same 
defendant on the same cause of action, without having 
paid the defendant's costs of the first action. In the case 
I have just mentioned, the Court would not lay it down 
as a' general rule that proceedings in the second action 
should be stayed wherever costs of a former unsuccessful 
litigation are unpaid, but they said, ** when that is the 
case and the plaintiff fails to satisfy the court that there is 
a real, probable cause of action, though he failed to estab- 
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• 

liflh it in the former litigation, the proceeding is eo prima 
facie vexatioas and harassing that the court oagbt to 
interfere to stop it till the former costs have been 
satisfied." 

But the present case does not seem to come within the 
principle of the rule at all. The former action decided 
nothing and it is out of court, and the defendant cannot 
tax against, or legally collect from the plaintiffs any costs 
of that action. How then is it possible to say that the 
plaintiffs are oppressing or vexatiously harassing the 
defendant by bringing the present action ? 

I think the appeal must be allowed and that the order 
of the Referee should be set aside with cosss. 



TIMBS RBP0RT8. 57 



N. Int. TBRRITORIBS. 



RE BENTLY AND MORRIS MORTGAGES. 
February 10, 1892.J [MoGuirb, J. 

Tgr. Real Prop. Ad — Reffittration of mortgage wUhout production of certificate 

— Like registration of transfer — Amendment. 

Summons on behalf of one Henry Bently, calling upon 
the registrar at Calgary, and one S. B. Morris to show 
cause why an order should not be made directing the 
registrar to correct and amend certificate of ownership No. 
121 as hereinafter set forth. 

West for the applicant, Bentley. 
Jephson for the registrar, and Morris. 

Judgment — 

The facts are that one Gay owned a lot and had a 
certificate of title for it under the T. R. P. Act. He gave 
a mortgage thereon to said Bently on July 19th, 1889, 
and a subsequent mortgage to said Morris on September 
27th, 1889. Bently's advocate, on 7th October, 1889, 
brought his mortgage to the registry office to have it 
registered, and Mr. Barker, who was then acting registrar, 
filed the mortgage, entered it in the day book and 
endorsed on the duplicate mortgitge returned to Bently a 
certificate of its having been ^' received and filed " at 
"11.10 o'clock, a.m., on the 7th day of October, 1889, 
number 1,311 D. book, B. fol. 282." But because Bently 
had not produced the duplicate certificate of title issued 
to the owner, the acting registrar thought j|he could not 
then complete the registration and he accordingly did not 
enter a memorial thereof in the register, or in fact do any- 
thing further in the matter. On the 14th day of October, 



58 WB8TBRN LAW 

1889, Morns' advocate broagbt in his mortgage. He 
made a search in the register but found only one mort- 
gage mentioned there, namely, to one Primrose, which he 
paid off and had released and then gave in his mortgage 
for registration. He had the owner's certificate of title 
with him and the registrar proceeded to register the 
mortgage and entered a memorial accordingly in the 
register and on the certificate of title produced, referring 
to " D. B. No. 1,863, folio 236 " but not mentioning the 
" day, hour or minute of filing." Nothing further was 
done until March, 1890, when the certificate of title being 
produced to the registrar he endorsed thereon a memorial 
of the Bently mortgage, and also entered a memorial 
thereof in the register, which memorial states that such 
mortgage was "registered 11.10 a.m., 7th October, A. D. 
1889, Na 1,811, D. B. fol. 232," evidently taking the time 
from the entry in the day book. This memorial is written 
under the memorial of the Morris mortgage, both in the 
register and on the certificate, and so might appear to be 
subsequent thereto, but the contents of the two memorials 
show that the Bently mortgage is hereby given the pri- 
ority, its number being 1,31 1 and its day book page 232 ; 
the Morris mortgage being numbered 1,353 and entered in 
the day book on page 236. Beatly, however, fearing that 
the memorial of the Morris mortgage being so entered 
would thereby be given priority asks by this summons that 
the Morris memorial should be ordered to be cancelled, 
and a new memorial thereof, as of the 14th day of October, 
1889, and after the memorial of the Bently mortgage, 
entered on the certificate of title, or for such further or 
other order as may be deemed meet. 

The memorial of the Morris mortgage is unquestion- 
ably defective in not '' stating the day, hour and minute 
of the presentation of it for registration " as required by 
section 42. 
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It ought therefore to be amended accordingly both in 
the register and the certificate. It does not seem to me to 
be material in what order the memorials are written pro- 
vided their contents show the facts from which priority is to 
be inferred. If the Bently mortgage is entitled to priority 
then I think the certificate of title and register each shows 
those facts, at any rate they will distinctly do so when the 
amendment in the Morris memorial has been made. 

Bat the question still remains, which of these two 
mortgages is entitled to priority of registration? There 
seems to be a belief prevalent that no mortgage or transfer 
can be registered after the issue of a certificate of title, 
unless and until the owner's duplicate certificate is pro- 
duced for the purpose of having a memorial endorsed 
thereon. That belief seems to be based on the supposed 
meaning of sec. 62, that the owner's certificate of title is 
at all times evidence to all the world of the state of the 
owner's title and that a person proposing to deal with the 
owner of land may accept the certificate as showing all 
mortgages, transfers, Ac., legally affecting the title. It 
might be well if such were the law as in that case there 
would be no need to search in the registry office. To 
bring that about, however, many changes in the act 
would be necessary. A perusal of the certificate itself, 
however, shows that this effect attributed to it is not 
possessed by it. It ^^ certifies that A. B. is now the 
owner, &c, subject to the encumbrances, liens and interests 
notified by memorial under-written or endorsed hereon or 
which may hereafter be recorded in the register of titled' It 
therefore expressly gives notice that there may be encum- 
brances, &c., other than those '' under-written or endorsed 
hereon." Section 60 confirms this. It says the owner 
^^ shall hold subject (in addition to the incidents implied 
by virtue of this act) to such encumbrances, &c., as are 
notified 9n the folio of the register, &c." Note that the 
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words are "on the folio of the register" — not on the 
certificate of title. It is necessary therefore to examine the 
register in searching a title, and if a mortgage, Ac., appears 
there, even thoagh not entered on the owner's certificate^ 
the title is subject thereto. The danger apprehended that 
to register a mortgage without having the certificate of 
title produced on which to enter a memorial would be to 
allow a misleading certificate to be at large, is not there- 
fore real. 

It was also urged that " registration includes the re- 
cording of a memorial on the owner's certificate and that, 
therefore, until the registrar is enabled to enter such mem- 
orials thereon, he cannot complete the registration, and 
that it is the duty of the person applying to have a mort- 
gage registered, to produce the owner's certificate. I do 
not agree with this proposition. By s. 43 it is undoubted- 
the registrar's duty (except where the mortgage is endorsed 
on the certificate), to re'cord on the certificate a like me- 
morial to the one entered in the register, after it has been 
first " entered in the register." 8. 40 declares what " re- 
gistration " is. " Every transfer, etc., shall be deemed and 
taken to be registered as soon as a memorial thereof^ as 
hereinafter (s. 42) described has been entered in the regis- 
ter, etc." This is so plain that it leaves no doubt that a 
transfer, etc., is " deemed and taken to be registered," the 
moment it has been entered in the "register." As the 
" like memorial" to be recorded on the owner's certificate 
is only to be so recorded " whenever a memorial . . . has 
been entered in the register," i.e. after the entry in the 
register, it is clear that this is an act to be done after the 
instrument is already " deemed and taken to be registered," 
and is no part of the registration — ^nor a condition preced- 
ent thereto. That being so the registration can be com- 
pleted without production of the owner's certificate. In 
this case then, the acting registrar could have completed 
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the registration of the Bently mortgage the same day it 
^vas given in for registration. Moreover it was a duty im- 
parative on him to register it, before registering any other 
instrument affecting that land. S. 41 says, ^' every instru- 
ment shall be registered in the order of time in which it is 
presented for that purpose." It was therefore his duty to 
liave forthwith completed the registration of the Bently 
mortgage — ^unless some provision of the act required him 
to postpone doing so until the production of the owner's 
certificate. But I cannot find any such provision. In s. 
59 provision is made that where two conflicting instru- 
ments are brought in at the same time priority is to be 
given to the one presented by him who produces the own- 
er's certificate of title. But even here it is not said that 
the other instrument is not to be registered because the 
party presenting it has not got the certificate. It is also 
by implication declared that an instrument may be regis- 
tered without production of the certificate, for if only he 
who produces the certificate could have his instrument 
registered, then this provision in s. 59 would be needless, 
as the other instrument would not be entitled to registra- 
tion at all. 

But it is then contended that granting that the regist- 
rar could and should have at once completed the registra- 
tion of the B. mortgage, as a matter of fact he did not do 
BO — ^and that mortgage was therefore not to " be deemed 
or taken to be registered," until the proper memorial was 
entered in the register, and this not being done until long 
after the 14th October 1889, when the Morris mortgage 
was presented for registration — ^the Bently mortgage had 
not on that day (ss. 41, 59) become ^^ effectual to . . ren- 
der such land liable as security, etc.," and the moment the 
Morris mortgage was registered, it did become so effectual 
— and the land was charged therewith, and it was not un- 
til March 1890, that the Bently mortgage became effectual 
as an encumbrance on the land. 
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This 18 a very Btrong argument in favor of giving prior- 
ity to the Morris mortgage, and it is the one which has 
given me the only serious cause for hesitation which I have 
felt. Morris may well complain that had the acting regist- 
rar done his duty, the search made in the register would 
have disclosed the prior mortgage and saved him from ad- 
vancing his money. On the other hand Bently might well 
complain that it would he hard on him, if after having done 
all that was necessary for him to do as to having his mort- 
gage registered, namely, " giving it in for registration," (s. 
39) and after getting a certificate that it had been received 
and filed and entered in the day book, he should lose his 
priority because the registrar neglected to go on and dis- 
charge his duty — a duty in which Bently was justified in 
assuming would be properly discharged and which requir- 
ed and admitted no farther act or intervention on his part. 
Here then are two innocent parties, one of whom through 
no fault of his, must incur the risk of loss. Which is it to 
be ? The argument would occur to one that Bently hav- 
ing done all that he could do, or was required by the Act 
to do, ought not to be prejudiced by the neglect of duty of 
a public ofiicial, — see Tiffany on Registration^ 40-41, and 
judgment of Harrison, C. J., in Laurie v. Rathbun^ 88 U.C., 
Q.B., 262. 

However, I do not find myself driven to determine the 
weight due to such an argument ; for s. 39 appears to 
present a solution. It provides that " every instrument 
given in for registration '' shall be entered in the day-book, 
by a short description, with the day, hour and minute of 
filing (which was done in the case of the Bently mortgage 
on 7th October, 1889,) and for the purpose of priority 
between the mortgages . . the time of filing shall be 
taken as the time of registration. 

Now, by s. 41 " instruments registered in respect of, or 
affecting the same estate or interest shall .... be 
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entitled to priority, the one over the other, according to 
the time of registration." But as we have seen *' the time 
of registration'* is "the time of filing,*' therefore such 
instruments are entitled to priority according to the time 
of filing. Both sections therefore require that the Bently 
mortgage should have priority over the Morris mortgage 
subsequently filed. If any doubt were left of the intention 
of the act, it would seem to be removed by the latter 
portion of s. 89 which directs that in entering memorials 
the registrar " shall take the time from the day book as 
the time of registration." What day, hour and minute, 
then, was the registrar obliged to state in the memorial 
entered in the register and on the owner's certificate on 
March, 1890, when he completed the registration of the 
Bently mortgage ? Surely it was " 11:10 a. m. on the 7th 
day of October, 1889," the "time of filing," and this is 
what the registrar has in fact done. Since then that is 
also the " time of registration " and since priority is to be 
given according to that time, it follows that the Bently 
mortgage is entitled to such priority. Having reached this 
conclusion it is not necessary to consider whether the 
defect existing in what purports to be the memorial of the 
Morris mortgage in the register and on the certificate, 
namely, the omission to state thereon, as required by 
88. 40, 42, 39, the day, hour and minute of filing or regis- 
tration is sufficient to render such memorial invalid and 
ineftectual. It will be remembered that by s. 40 until a 
memorial, as described in the act, is entered on the regi»- 
ter, registration is not complete. Clearly what purports to 
be a memorial in the case of the Morris mortgage is not 
such as described in s. 42, and it might have been urged 
that the Morris mortgage in not itself duly registered. I 
shall express no opinion on this, further than to require 
the registrar to amend such memorial by stating therein 
the time of registration. It has been suggested that the 
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day book being prescribed by the act just as mach as the 
register, and nothing being said as to what or any books, 
parties interested are to search, that Morris' advocate 
should have examined the day book where he would have 
discovered the Bently mortgage. For the reason already 
given I do not feel called on to express any opinion on this 
point. The order I make is that the registrar, without 
any charge therefor to the parties, shall amend the 
memorials in the register and on the certificate, No. 121, 
by stating the time of registration, and that it is not neces- 
sary to invert the order of the memorials affecting these 
two mortgages, as the contents show which has priority. 

Solicitor for applicant : C. C. McCauly Lethbridge. 
Solicitors for respondents : Conybeare <fe Galliker^ Leth- 
bridge. 
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ASHDOWK V. MANITOBA FREE PRESS CO. 
November 16, 1891.] 

Libel — Provitiona of Act relating to newspapers — Compliance with — Special 
Damages — Loss of custom — 60 V,, cc. !SiB and !SS. 

By section 13 of 50 V., c. 22, (Man.) " The Libel Act," 
no person is entitled to the benefit thereof unless he has 
complied with the provisions of 50 V., c. 23, " An Act re- 
specting newspapers and other like publications.*' By 
section 1 of the latter act no person shall print or publish 
a newspaper until an affidavit or affirmation, made and 
signed, and containing such matter as the act directs, has 
been deposited with the prothonotary of the Court of 
Queen's Bench or Clerk of the Crown for the District in 
which the -newspaper is published. By section 2 such 
affidavit or affirmation shall set forth the real and true 
names, etc., of the printer or publisher of the newspaper, 
and of all the proprietors, and by section 6, if the number 
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of publiBhers does not exceed four the affidavit or affirma- 
tion shall be made by all, and if they exceed foar it shali 
be made by four of them ; section 5 provides that the affi- 
davit or affirmation may be taken before a Jastice of the 
Peace or commissioner for taking affidavits to be used in 
the Court of Queen's Bench. 

McCarthy^ Q.C., for appellant. 
BobinsoTij Q.C., for respondents. 

Affirming the decision of the Court below, 1. W. L. T., 
102, that 50 v., c. 23, contemplates, and its provisions apply 
to the case of a corporation being the sole publisher and 
proprietor of a newspaper. 

2. That section 2 is complied with if the affidavit or 
affirmation states that a corporation is the proprietor of the 
newspaper, and prints and publishes the same^Gwynne 
J., dissenting. 

3. That the affidavit or affirmation, in case the pro- 
prietor is a corporation, may be made by the managing 
director. 

4. That in every proceeding under section 1 there is the 
option either to swear or affirm, and the right to affirm is 
not restricted to members of certain religious bodies or 
persons having religious scruples. 

5. Thatif an affidavitor affirmation purports to have been 
taken before a commissioner, hie authority will be pre- 
sumed, and need not be proved in the first place. 

Section 11 of the Libel Act requires actual malice or 
culpable negligence to be proved in any action for libel, 
unless special damages are claimed. 

mid— 

That such malice or negligence must be established to 
the satisfaction of the jury, and if there is a disagreement 
as to these issues the verdict cannot stand. 
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JBeld further — 

That a general allegation of damages by loss of custom 
is not a claim for special damages under this sectien. 

Per Strong J. — 

Damages by loss of custom must be specifically alleged 
and the names of the customers given, otherwise evidence 
of such damages is inadmissible. 

Appeal dismissed with costs. 

WHELAN V. RYAK 

ISTOVEMBBR 17, 1891.] 

Assessment and taxes — Irregular assessment — By-law — Validating acts — 

Effect of— Crown lands. 

In 1879 lands were purchased from the Dominion Gov- 
ernment, but patent did not issue until April, 1881. The 
patentee conveyed the lands, which in May, 1882, were 
mortgaged to R. In 1880 and 1881 the lands were taxed 
by the municipality in which they were situate and the 
taxes not having been paid, they were in March, 1882, 
sold for unpaid faxes. The purchaser at the tax sale re- 
ceived a deed in March, 1883, and by conveyances from 
•him the lands were transferred to "W"., who applied for a 
certificate of title thereto. R. filed a caveat against the 
granting of such certificate. 

By the statutes under which the lands were taxed, the 
municipal council must, after the final revision of the 
assessment roll in every year, pass a by-law for levying a 
rate on all real and personal property assessed by said roll. 
No such By-law was passed in either of the years 1880 or 
1881. 

45 v., c. 16, s. 7, makes all deeds executed in pursu- 
ance of a sale for taxes valid, notwithstanding any infor- 
mality in, or preceding the sale, unless questioned within 
one year from the date of their execution, and 61 V., c. 
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101, B. 58, provides that ^^all assessments made and rates 
heretofore struck by the mumcipalities are hereby confirm- 
ed and declared valid and binding upon all persons and 
corporations affected thereby." 

S. H. BlakSy Q.O., for the appellant. 
Gormully, Q.C., for the respondent. 

Affirming the decision of the Court below, 1, W. L. T., 
SO and 104 — Patterson J., dissenting — that the assessments 
for the years 1880 and 1881 were illegal for want of a by- 
law, and the sale made for unpaid taxes thereunder was 
void. 

Held per Strong and Gwynne^ J J. — Patterson J"., dissenting, 

1. The Acts, 45 V., c. 16, sec. 7, and 51 V., c 101, s. 
58, only cure irregularities, and will not make good a deed 
that was absolutely void as in this case. 

2. That until the patent was issued by the Dominion 
Government, these lands were exempt from taxation. The 
patent did not issue until April, 1881. Hence the taxes 
for which the lands were sold accrued due while they were 
vested in the Crown. 

Held per Strong^ J. — 

Following McKay v. Chrysler, 8 S. C. R. 486, and 
O'Brien v. Cogswell, 17 S. C. R. 420, that the defects 
cured by 45 V., c. 16, s. 7, are only irregularities in the 
proceedings connected with the sale, as distinguished from 
informalities in the assessment and levying of the taxes. 

Appeal dismissed with costs. 
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MANITOBA. 



In the QUEEN'S BENCH. 



BRITISH LINEN CO. v. MoEWAN. 

Taylor, C. J. 
March 5, 1892.] [Full Court — Dubuc, J. 

Bain, J. 

Pleading — Demurrer — Foreign judgment — Defences to— Interpretation of Q. B 

Act, 1885 f 8. 45y 8. s, 2 — Statute of HmitationF, 

Action on a foreign judgment. 

Pleas : 

3. And for a third plea, the defendant says that he was not at the 
time of the commencement of the suit in which the alleged judgment 
was recovered or at any time thereafter previous to the recovery 
of the alleged judgment, resident or domiciled within the jurisdiction of 
the said court, or within Scotland, and the defendant was not at any time 
before the recovery of the alle^d judgment served with any process or 
complaint, or any proceedings in the said suit, nor did the defendant ap- 
pear in the said suit, nor had he before the recovery of the said alleged 
judgment any notice or knowledge of any process, summons or complaint, 
or of any process in said suit, nor had he any opportunity of defending 
himself therein. 

4. And for a fourth plea, the defendant says that the said alleged 
judgment is not a final judgment, nor is it a judgment upon which the 
plaintiffs claim in this action or any part thereof can be sustained. 

6. And for a sixth plea, the defendant says that the alleged causes of 
action in respect of which the alleged judgment was recovered did not 
accrue within six years before the commencement of the said suit in the 
declaration mentioned, or within six years before this action. 

Demurrer by plaintiffs. Killam, J., allowed the demur- 
rer to the third plea, but over-ruled it as to the. fourth and 
sixth. Plaintiff appealed from so much of this judgment 
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as over-ruled the demurrer to the sixth plea, and the de- 
fendant appealed against the allowance of the demurrer to 
the third plea. 

Tapper J Q.C. and PhippeUj for plaintiffs. 
Richards and Bradshaw, for defendant. 

Held^ 

1. The third plea could not be distinguished from the 
ninth in Fowler v. Vail, 27 U. C. C. P. 417; 4 Ont. App. 
267, and was therefore bad. Had it alleged, in addition, 
that the defendant was not a native or citizen of Scotland, 
it would have been good. McLean v. Shields, 9 Ont. 699, 
distinguished on this ground. 

2. Sec. 46, sub. sec. 2, of the Queen's Bench Act of 
1885 * means that a defendant in an action on a foreign 
judgment can plead to the action on the merits, or set up 
any defences which he might have set up in the action on 
the original cause of action in the foreign court. 

Per Taylor, C. J. — " I cannot see how it can be held 
that a defendant can plead, in an action on a judgment, a 
defence which he might have set up to the original cause 
of action had it been sued upon in this court, so long as 
the words, ' which might have been pleaded,' stand as 
they do in the statute . . . The defendant can set up any 
defence which he might have pleaded to the original cause 
of action in Scotland, and he seeks by his plea to set up the 
statute of limitations. "Whether that would have been a 
defence in Scotland, is a question of foreign law. He has 
not pleaded the foreign law, and it is necessary to do so, 
therefore the plea is bad." 

Plaintiffs' appeal allowed with 'costs, and defendant's 
appeal dismissed with costs. 

* That act provides that a defendant in any action upon a foreign 
judgment " may plead to the action on the merits, or Bet up any defence 
which might have been pleaded to the original cause of action for which 
Buch judgment has been recovered/' 
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TAYLOR V. GARDINER 

Taylor, C. J. 
March 5, 1892.] [Full Court — Killam, J. 

Bain, J. 

Sale of goods — Warranty of horse — Avihorily of agent to make. 

Appeal from judgment of Dubue, J., allowing defen- 
dant's counterclaim for $600, and entering verdict for him 
for |225, being balance in his favour on all the issues joined. 

Joseph Martin for plaintiff. 
W. J. Cooper for defendant. 

The plaintiff, who was a saw-miller and also a farmer, 
intrusted the custody of a certain horse to one Mitchell, a 
horse-dealer, to take to Manitoba and sell. He gave 
Mitchell no authority to warrant the horse, but handed him 
the pedigree, leaving the selling and the price entirely in 
his hands with instructions to dispose of the horse to the 
best advantage. This Mitchell did, and sold him in Mani- 
toba to the defendant, who dealt with Mitchell as the 
owner, and knew nothing of the plaintiff. Part of the 
purchase price of the horse was taken in promissory notes 
in Mitchell's favour, which were transferred to the plaintiff 
who brought this action. The defendant counter-claimed 
for damages for breach of warranty. The learned judge 
at the trial found that the horse was sold to the defendant 
for breeding purpoees, with a warranty that he was an im- 
ported Clydesdale, and allowed the defendant $500 on the 
counter-claim as damages. He further allowed the defen- 
dant $100, apparently for loss of the season and for the 
expenses and keep before it was ascertained that the horse 
was useless for the special purpose for which he was 
bought. The warranty was express that the horse was 
an imported Clydesdale, but there was no evidence of any 
warranty that he was a good breeder. 
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It was contended on behalf of the plaintiff that Mitchell 
had, under the circumstances, no implied authority to give 
the warranty and bind the plaintiff. 

1. The plaintiff, by his actions, authorized Mitchell to 
make all such warranties as are usual in the ordinary 
course of business of selling horses, and to do all that was 
necessary and usual to be done to obtain a purchaser. 

2. Though the horse was bought for breeding purposes, 
yet there was not, firom that circumstance, any implied 
warranty of fitness for that purpose — Simcoe Agric. Soc. v. 
Wade, 12 U. C. R. 614. 

8. The allowance of the flOO as damages as above 
could not stand, as there was no warranty for breeding 
purposes, and the allowance of $500 on the warranty of 
the horse being a Clydesdale, should be reduced to $375. 

Yerdictfor plaintiff for $447.60, and for defendant for 
$375 on counter-claim. Original verdict for defendant 
for $225 set aaide, and verdict for plaintiff entered for 

$72.60 with costs of motion in Term. 

« 

SPARHAM V. CARLET. 

Taylor, C. J. 
March 5, 1892.] [Pull CJourt — Dubuc, J. 

EIlLLAH, J. 

Heading — Demurrer to pleas in pari — ^ed of when too narrow is dttoonCimi- 

ance — Amendment — CoHa of. 



Appeal by defendant from decision of Bain, J., ovei^ 
ruling a demurrer. 

The plaintiff sued the defendant on several counts, 
of which three were on special agreements to pay in differ^ 
ent ways a promissory note of the defendant in fiivour of the 
plaintiff. Among other defences, the defendant pleaded 
to these three counts that the promise in each of the counts 
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Bet up was in writing and in certain words set out in the 
plea. The plaintiff then demurred to the plea in so far as 
it was pleaded to two of the counts. Bain, J., allowed the 
demurrer. 

Elliott for defendant: — ^The plaintiff could not properly 
thus demur to the plea in part, and the doing so worked a 
discontinuance which entitled the defendant to judgment 
npon the demurrer. 

Ewarty Q.C., and Bradshaw in reply. 

Judgment — Delivered per Killam, J. 

It appears clear that the plea, if bad, as not being an 
answer to the two counts, was wholly bad. Stephen on 
Pleading^ 855 ; Chitty on Pleading^ vol. 1, pp. 572, 594 ; 
Webb vs. Martin^ 1 Lev. 48 ; Calvert vs. MoggSj 10 A. & E., 
632 ; Phillips vs. Claggatt, 10 M. & "W., 102 ; and Chap 
pell vs. Davidson^ 18 C. B., 194. This principle has been 
Brdopted in this court in Robertson vs. Winnipeg^ 6 M. B., 
483 ; and Brown vs. C. P. R. Co., 3 M. R., 496. 

The demurrer, then, should have been to the plea as a 
whole. 

In Com. Dig., vol. 6, p. 202, Pleader (Q. 3.) it is said a 
demurrer ought to be to the whole plea, otherwise it is a 
discontinuance. And in Chitty on Pleading, vol. 1, p. 
697, it is said^ " if a plea, avowry or replication be bad in 
part, it is bad for the whole, and in that case the demurrer 
should be to the whole plea or replication, or it will be a 
discontinuance." 

The case of Tippet vs. May, 1 B. & r.. 411, shows that 
the result of such a discontinuance is that judgment should 
go against the plaintiff upon the demurrer, but that the 
defect may be remedied by amendment. 

The plea was framed with intent to show that the 
promise set up in these counts of the declaration was with- 
out consideration. The question thus raised was fully 
argued before us, and I am of opinion that upon that point 



74 WESTERN LAW 

the judgment of my brother Bam was correct. There 
might have been a consideration not disclosed by the writ- 
ing, and there is no denial of their having been such. 

The point to which we give effect was not raised upon 
the original argument of the demurrer, and I think that 
the plaintiff should be allowed to amend his demurrer with- 
out costs, and that the judgment allowing the demurrer 
should be affirmed upon an undertaking of the plaintifif, to 
be embodied in the rule, to forego all costs of the demur- 
rer. The defendant to be at liberty, if he has not already 
done so, to plead the general issue to the three counts. 

FISHER V. BROCK. 

Taylor, C. J. 
March 5, 1892.] [Full Court — Dubuc, J. 

KiLLAM. J. 

Interpleader Issue — Variance — Amendment — Chattel mortgage — DeKripdon of 

chattels — Fraudulent preference and intent. 

Interpleader issue. 

Appeal by plaintiff from non-suit entered by Bain, J., 
reported, vol. 1, p. 173. 

JE warty Q. C, for plaintiffs. 
Culver y Q. C, for defendants. 

Plaintiffs were members of a firm styled " M. Fisher, 
Sons & Co.," and their individual names, as given in the 
first of the chattel mortgages in question, were Edward 
Fisher, Robert Mar Shaw, Joseph Whitely Shaw, William 
Dale Shaw and Richard L. Gaunt, the younger. In the 
issue Robert Mar Shaw was styled Robert Mar Fisher, and 
Richard L, Gaunt, the younger, was called Richard L. 
Gaunt. 

Held— 

As the proper parties were before the court and 

their identity was established and it was clearly shown 
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that the other side had not been led into error, or in 
any way prejudiced by the error of name found in the 
pleadings, the amendment asked for at the trial 
should have been allowed. Brock District Council v. 
Bowen, 7 XJ. C. R. 471 : Trent v. Marshall, 10 U. C. 
C. P. 829 ; Brophy v. Gananoque, 26 XT. C. C. P. 290 ; 
Farrell v. London, 12 U. C. R. 848 ; Bruce v. Cromar, 
22 r. C. R. 821 ; In re Fraser, 2 Ch. Ch. 457 ; Car- 
penter v. Parker, 3 C. B.N. 8. 287 ; Moore v. Bradley, 
5 M. R. 49. 

2. Sec. 222 of the C. L. P. Act is wide enough to 
embrace an interpleader issue, and the trial judge had 
power to direct the required amendments. See Green 
V. Lord Penzance, 6 App. Cases 671, for meaning of 
" cause," and the interpleader order and issue are cer- 
tainly proceedings in a civil cause. 

The goods covered by the mortgage were set out in a 
schedule annexed thereto. 

A witness, a clerk of the mortgagor, testified that he 
bad made out the list, that he had been ten years connected 
with trade and accustomed to make stock lists, and that 
the goods were so described in the schedule that business 
men accustomed to make up their annual sheets would 
have no difficulty in understanding what was meant by 
such description. 

In the schedule were set out for example : 

5 yds. }i panting 2 16 10 75 

2>i " " 1 80 4 50 

2>i " " 1 55 3 88 

&C. &c. 

5 yds. a com. panting 1 50 3 75 

6 " *• ** 1 80 4 50 

6 " " " 1 50 3 76 

&c. &c. 

2}i yds. % fine panting 1 15 2 88 

2}i " " •' 2 25 5 63 

2X " " •' 1 80 4 50 
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6}i *• J^ tweed suiting 1 16 7 48 

6>i •• " " 1 30 845 

6^ " *• *' 1 16 7 48 

Held— 

A sufficient description within the meaning of 
Hovey v. Whiting^ 14 8. C. R. 515. — Killam, J., 
dissenting. 

A merchant having a number of creditors and not 
being able to pay them, but thinking that an extension of 
time would enable him to settle all his liabilities, gave to 
the plaintiffs, who were his largest creditors, a chattel 
mortgage on his stock. They had not exercised very 
strong pressure to obtain this security, and had not sued 
or threatened to sue. It did not clearly appear from whom 
the suggestion emanated that the mortgage should b^ 
given, but later on the plaintiffs pressed for it and com- 
plained that the debtor had secured another creditor by a 
real property mortgage. After giving the mortgage the 
debtor carried on his business, paying some of his smaller 
creditors in full and others partially. He also sold a por- 
tion of his stock at a sacrifice and obtained notes which he 
transferred to certain creditors and so satisfied them. At 
the time he gave the mortgage he had no doubt but that 
he would be able eventually, through the extension of time 
obtained as above, to pay off all his liabilities, but owing 
to the failure of the crop in 1889 this prospect was not 
realized, his business was very seriously affected and he 
became unable to meet his engagements. 

Held^ 

That, following MolsorCs Bank v. Halter^ 18 S. C. R. 
88, and Stephens v. Mc Arthur, 2 W. L. T. 163, though the 
mortgagor was unable to pay his debts in full at the time 
of giving the mortgage, yet it was not given with intent 
to defeat, delay or prejudice his creditors, or to give to 
any one or more of them a preference over his other credi- 
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tors, or over any one or more of them (49 V. c. 45, a. 2), 
and was therefore valid. — ^Killam, J., dubitante. 

l^on-sait set aside ; verdict for plaintiffs entered, and 
appeal allowed with costs. 

ALLOWAT V. CAMPBELL. 

DUBUC, J. 

Mabch 6, 1892.] [Full Court — Killam, J. 

Bain, J. 

CavecU—R. P. Ad — Petition — Effect of withdrawal of application on — Juris- 
diction of Q, B — Constrvdion ofruLfa — OMte. 

Application to vary order of Taylor, C. J., upon a peti- 
tion of caveator, Campbell. The petition alleged title in 
fee simple, and prayed a declaration to that effect, and such 
farther relief as should seem meet. On the hearing of 
the petition an issue was directed, the caveatee, AUoway to 
be plaintiff. On the trial of the issue the plaintiff was non- 
suited. The petition was then brought on again for hear- 
ing when it appeared that the caveatee had withdrawn his 
application for a certificate of title, under E. P. Act, 1889, 
sec. 46. The petitioners sought an order in accordance 
with the prayer of the petition declaring them to be en- 
titled to the estate in the lands as claimed, and for costs of 
the proceedings. The caveatee objected that the petition 
could not be further prosecuted. The learned Chief Jus- 
tice held that he could not direct the issue of the certificate 
of title to the caveator, because there was no application 
then pending before the District-Registrar, and refused to 
make any order except for payment of the costs of the pro- 
ceedings. The caveator appealed. 

Ewarty Q.C., and C. P. Wilson for the appellant. 
Howell^ Q.C., and Cumberland for the respondent. 

Held— 

1. The rules in schedule R, are applicable to proceed- 
ings under caveats filed for all purposes under the act of 
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1889, therefore it would be wrong to pay too much atten- 
tion to particular expressions upon the assumption tliat 
they were directed towards caveats filed forbidding the 
bringing of land under the act. 

2. When a petition is finally decided in favor of a cave- 
ator, and it has been found after investigation that his title 
is a good, safe-holding one, the court may order the Dis- 
trict-Registrar to issue a certificate of title to him ; the 
plaintiff in the issue here having failed to establish that he 
was the owner, the learned judge might, after investiga- 
tion, have made such an order in favour of the defendant, 
but the caveatee having in the meantime withdrawn the 
application, which is the foundation of all the proceedings 
in court, the jurisdiction of the court to proceed further in 
the matter came to an end, other than to order the appli- 
cant to pay compensation to the caveator for the expense 
he has been put to by the application. 

8. Section 46 permits the applicant to withdraw his ap- 
plication at any time. 

Order of the Chief Justice affirmed, present application 
dismissed with costs. 

VELIE V. RUTHERFORD. 

March 7, 1892.] [Dubuc, J. 

Married woman — Action against where no separate estate — Proof 

of is necessary. 

Appeal from verdict of judge of county court of 
Selkirk. Action on promissory note made by defendant, 
a married woman, by her husband as her attorney. 

One of the objections taken at the trial was that it was 
not shown that the defendant had any separate property. 
The county judge entertained the objection. 

Elliott^ for the plaintiff, appealed. 
Kennedy, Q. C, in reply. 
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Held — 

*' As to the ground that it was not proven that the 
defendant was possessed of separate property, I think that 
ander Darling v. Rice^ 1 Ont. App. 48, and Lawson v. 
Laidlaw^ 3 Ont. App. 77, the objection was well taken." 

Appeal dismissed with costs. 

FRIE8EN' V. SMITH. 
March 7, 1892.] [Dubuc, J. 

CownJby Court — Jurisdiction of—Time to take objection to» 

Appeal by defendant from the finding of the County 
Judge of Manchester, entering verdict for the plaintiff for 
$144.53. 

The question of jurisdiction was raised by the defendant 
in his dispute note filed, but when the case came on for 
hearing the defendant allowed the trial to proceed without 
raising any objection, and it was only after the case had 
been fully heard that the point as to the jurisdiction was 
raised. The County Judge found that the objection was 
waived and that the issue was, in effect, tried by consent. 

Colin H. Campbell for defendant, appellant. 
Phippen for plaintiff, respondent. 

Held— 

That after a consideration of the cases of Archibald v. 
Bushey^ 7 Prac. 804 ; Stephens v. La Plante, 8 Prac. 52 ; 
Jenkins v. Miller, 10 Prac. 95 ; Friendly v. Needier, 10 
Prac. 267 ; and Broad v. Perkins, 21 Q.B.D. 583, it ap- 
peared that although the question of jurisdiction was raised 
by the dispute note, yet the objection should have been 
taken at the opening of the case ; and the learned judge 
having found that by omitting to raise the objection at the 
proper time the defendant had waived such objection, his 
finding should not be interfered with. 
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MORRISON vs. ROBINSON. 
March 11, 1892.] [Killam, J. 

Jury notice — Necessary material to dUaxn jury. 

Cumberland on behalf of the defendant, took out & 
summons for a jury pursuant to 48 Y., cap. 15, sec. 23, 
as amended by 54 Yic, cap. 1, sec. 88. 

Phippen for the plaintiff, opposed the motion. 

Judgment — 

There is nothing in the material produced to show that 
the order ought to be made for trial by jury. Now that 
a party cannot have such a trial without an order, the ap- 
plicant must show some ground for making the order. It 
cannot be sufficient that there should, apparently, upon the 
record be issues of fact between the parties, for by the 
statute issues of fact are not to be tried by jury unless an 
order be made for the purpose. 

Apparently the real controversy in this case arises upon 
the defendants counter claim for breach of contract. But 
there is nothing to show what, in that respect, is the dispute 
between the parties, whether it concerns the terms of the 
contract, the alleged breaches, or the damages ; whether it 
is likely to depend upon questions of law, or questions of 
fact. As to the alleged damages, the defendant's deposi- 
tions naturally suggest that any amount recoverable de- 
pends upon considerable computation of figures, a very 
undesirable element in a trial by jury. This, of course, is 
not so clear that the suspicion should cause the refusal of 
the order, if otherwise some reason for making it were 
shown. I merely refer to it as suggesting a consideration 
likely to be of importance in such applications. In the 
present case there is really nothing shown except the de- 
fendant's wish for a trial by jury. When an order is 
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Boug^lit something must be shown to warrant active inter- 
ference, and as there is nothing, I refuse the order — costs 
to l>e costs in the cause to the plaintiff in any event of the 



KERR V. DESJARLAia 
March 12, 1892.] [Killam, J. 

-R. P. Ad — Notice of trial by defendant — Service of notice on attorney. 

On the hearing of a petition under the Real Property 
Act the judge directed an issue to be tried, and ordered 
that either party should be allowed to give notice of trial. 
Defendant gave notice of trial on February 29th for the 
15th of March, and served notices on an attorney who 
was at that time acting for the plaintiff, and also on 
Messrs. Munson & Allan, who had theretofore been acting 
as agents for Mr. Smith Curtis, (the solicitor who had filed 
the petition on behalf of the plaintiff) but were not his 
booked agents under rule 32. 

Mulocky Q. 0., n^oved on the 5th of March to set aside 
the notice of trial, on the ground [that a caveatee or de- 
fendant cannot, in matters under the Real Property Act, 
1889, serve notice of trial ; and also on the ground that 
such notice of trial in this matter had not been served on 
the attorney on the record. 

Chaffey in reply. 

midr— 

1. Under the order directing the issue made in this 
case notice of trial might be given by defendant, as the 
effect of the order was to fix the time of trial conditionally. 

2. Assuming that in such a matter there might be an 
attorney on the record, as in an ordinary action, service 
otherwise than through him would be irregular. 
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3. If the notice had been served on the attorney, 
though not addressed to him, it would, especially in viei^r 
of the circumstances, have been allowed. 

4. To succeed in such a motion as the present, every 
method of service should be negatived, which was not 
sufficiently done here. 

Summons dismissed with costs, which were fixed at 
18.00. 

LIVINGSTONE V. EOWAND. 
March 19, 1892.] [In Chambers — Killam, J. 

OosU — Review of taxation — Counsd fees on demurrer — InterprelaHon aftarif 
— Discretion of Master — Costs of leave to plead and demur — Second coun' 
seTsfees, 

Summons to review taxation of costs of demurrer. 

Kennedy^ Q. C, for defendant, for the motion. 
Darby, for plaintiff, in reply. 

Held— 

1. Evidence not before the Master could not be 
put in on this application. 

2. Costs of an application to plead and demur 
should not be taxed as costs of a demurrer when the 
order giving leave directed that such costs should be 
costs in the cause. 

The counsel fees on the argument of demurrer and 
before Full Court were objected to as beyond the maxi- 
mum amount which could be allowed by rules, and also as 
being so excessive that even if the Master could have 
taxed them, a judge should interfere. The tariff of 1875 
provides, under heading " Counsel Fees " : 

6. Fee on argument on supporting or opposing rules on return of 

rule nisi, or argument of demurrer, special cases $10 00 
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7. XoTS — ^To be increaaed at the discretion of the Master to a sum 

not to exceed 30 00 

8. Fee with brief on assessments 10 00 

9. Fee with brief at trial in cases of tort or in ejectment, or in 

matters of contract where contested 15 00 

(To be increaaed by taxing officer, in his discretion, to a sum not 
exceeding $30 to Senior Counsel, and $20 Junior Counsel, in actions of a 
special and important nature; provided that the Master shall have 
power to tax increased fees, provided that more than one counsel fee 
shall not be allowed in any case not of a special and important nature, 
nor more than two in any case.) 

It appeared on reference to the Master, that it had 
been the invariable practice with him for over ten years, 
and with his predecessor in office, by and with the approval 
of the late Hon. Chief Justice Wood, to apply the proviso to 
all the previous counsel fees and to allow on arguments of 
demurrer and rules nisi, fees beyond the maximum fixed 
by item 7. 

Held— 

1. That this interpretation should not be interfered 
with. 

2. That as the rules specially authorize a reference of 
fees discretionary with the Master to a judge during the 
progress of the taxation, it was too late to interfere ; such 
a provision is an additional reason why the English prac- 
tice not to interfere with such fees upon an application to 
review should be observed ; if a party allow a taxation to 
close without such a reference he should be taken as hav- 
ing elected to be bound by the Master's judgment. 

3. As there is no such proviso in the equity tariff there 
is more reason for interfering in cases on that side of the 
court. 

4. The allowance of a fee for second counsel in Term 
was discretionary, and should not be interfered with. 
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Absence of proper evidence before the learned jnd^e 
showing the state of fietcts presented to the Master on tax- 
ation commented upon. 

Bill referred back to Master with instructions to dis- 
allow the items relating to the application to reply and 
demur. 
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KERR V. DESJARLAIS. 
March 17, 1892.] [Bain J. 

Real Property Ad — Leave to amend — J^yle of cause. 

The plaintiff being unable to procure the attendance of 
a witness in the United States, applied, after notice of trial 
had been given by defendant, for a postponement until 
after present session of the Legislature (during which a 
bill authorizing the issue of a commission in issues under 
the R.P. Act was to be brought in) ; or in the alternative to 
amend the order directing the issue and permit the plain- 
tiff to fyle a bill of complaint so that there would be a 
pending cause in which a commission could issue. The 
record had not been entered, but trial was for the Tuesday 
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following the Thursday when the sammons was argued. 
All affidavits and the sammons were in the cause entitled 
thus : 

JaMSB K. KSBBy 

V. Cavbator, Plaintiff. 

Napoleon Debjarlaib, 

V. Cavbateb, Defendant. 

Mulockj Q.C., for plaintiff. 
C. P. WilsoUj for defendant 

Held— 

1. The application to postpone the trial of the issue 
should not be granted, the only ground alleged being that 
the Legislature might pass certain legislation. 

2. The application to fyle bill could not be made in the 
matter of the issue, but should be made in the matter of 
the petition, the style of cause of which was : 

James K. Kerr, 

V. Caveator. 

Napoleon Desjarlaib, 

Gaveatbe. 

Leave to amend or consider the words ^^ plaintiff" and 
'^ defendant " as surplusage was refrised, the plaintiff hav- 
ing delayed greatly on making the motion ; but leave 
given to make a new application using the same material. 

Summons discharged, costs in cause to defendant in 
any event. 

BROWIf V. MYERS. 
March 28, 1892.] [Dubuc J. 

Partnership— Account — Eeceitx^ — Propriety of in trivial maUer. 

Bill for account between partners, and for appointment 
of a receiver. From the evidence it appeared that the 
plaintiff, who was the assignee of one F. the partner of the 
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defendant, was enly |85,00 oat of pocket on his parchase 
of the half interest. 

Saney and Acheson for plaintiff. 
W. A. Macdonald for defendant. 



That while it might be that the half interest of the 
plaintiff in the business would be found on a reference to 
amount to ten pounds, and so entitle the bill to be enter- 
tained, yet the matter was so trivial that a receiver should 
not be appointed. 

Account directed to be taken. 

CENTRAL ELECTRIC CO. v. SIMPSOK 
March 28, 1892.] . [In Chambbrs — Taylor, C. J. 

JPractice — Application to sign fincU judgment — Requirements of affidavit in sup- 
port of when made by officer of Company. 

Patterson, for plaintiffs, appealed from an order of the 
Referee dismissing a summons under section 34 of the 
Queen's Bench Act, 1885, to sign final judgment. 

Hough in reply. 

Judgment — 

The plaintiffs being a corporation the affidavit in 
support of the summons is made by one of their 
officers. An objection is taken that the affidavit does not 
state in express terms that the deponent is a person who 
can swear positively to the debt or cause of action. 

It is argued that it must do so and that it has been so 
held by my Brother Killam. On reference to him he has 
no recollection of so deciding, and to so hold would be con- 
trary to the decision of the Full Court in London & Can. Loan 
Co. V. Morris, 1 W. L. T. 176, where it was held that if suffi- 
cient appears in the affidavit to satisfy the judge that the 
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deponent is a person who can properly make the affidavit, 
that is enough. 

Here the deponent says he is treasurer of the Company 
and has an accurate knowledge of the facts deposed to. 
He then goes on to state that the defendants are justly 
and truly indebted to the plaintiffs in a certain sum of 
money and the particulars are given. These agree with 
the particulars endorsed on the writ of summons served on 
the defendant. But it is said the agreement may be a 
mere coincidence ; that there may be promissory notes of 
the dates and amounts endorsed on the writ of summons, 
and there may be other notes of the same dates and 
amounts, and the latter may be the ones mentioned in the 
affidavit. 

Now our statute is different from the English order 
from which it was taken. The English order requires an 
affidavit whether made by the plaintiff or any other person 
" verifying the cause of action and the amount claimed and 
stating that in his belief there is no defence to the action." 
All that our statute requires is an affidavit " stating that 
in his belief there is no defence to the action." If the 
affidavit is made by the plaintiff himself, that is all that 
need be sworn to. If the affidavit is made by another 
person, it may be very proper that he should do more and 
speak to the amount, etc., sued for, so that the court may 
judge whether he is a person who can properly make the 
affidavit. But it is only for that purpose that it seems to 
be necessary he should do so. Probably if the affidavit 
contained the positive statement that the deponent is a 
person who can swear positively to the debt or cause of 
action it might not be required. 

Here the deponent shows in the affidavit sufficient to 
satisfy me that he is such a person, so the affidavit must be 
held sufficient. 
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The appeal must be allowed with costs, the order of 
the Referee set aside and the summons to strike out the 
appearance and sign final judgment made absolute with 
costs. 

RUTHERFORD v. WALLS. 
March 30, 1892.] [Killam, J. 

Prohibition — Discretion — Meritorious defence — County Court Act 1887, sec. 66 
— Dispute note need not rai/fe question of prohibition, 

Vivian moved absolute rule nisi for prohibition to 
County Court of Selkirk. 
O. jET. Clark in reply. 

Plaintiff sued in County Court of Selkirk when action 
should have been brought in County Court of Rockwood. 
Defendant did not file dispute note, but did file and 
serve a notice that he disputed the jurisdiction of the 
Court on grounds that the action did nor arise, nor did the 
defendant reside in judicial division of Selkirk. The plain- 
tiff signed judgment in default of dispute note. The afli- 
davits filed on this application disclosed no defence on the 
merits. 

Judgment — 

The rule should be absolute for prohibition. 

I think the afiidavits on which the application is based 
sufiicient. 

The decision in Manning vs. Farquharson^ 30 L. J. Q. 
B. 22, is not applicable as the statute under which it was 
decided was very different from ours. By the County 
Courts Act, 1887, 50 V. c. 9, s. 66, a dispute note is re- 
quired only when a party desires to defend the action, and 
section 67 merely requires the nature of the defence to be 
set out in the dispute note. There is nothing in all this 
to negative the right to apply for prohibition ; while by 
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the English statute referred to in the case mentioned, it 
was positively required that objection to the jurisdiction 
should be set up by plea. Here the defendant is not seek- 
ing to defend the action, but to avoid being compelled to 
do so. 

I agree entirely with the principle laid down by Mr. 
Justice Gwynne, in Robertson vs. Comwell^ 7 P. E. 297, 
that where there is nothing on the face of the proceedings 
to show want of jurisdiction, and the objection arises only 
upon showing the residence of a party and the local origin 
of the case of action, and the facts are not brought forward 
until after judgment, the granting of prohibition is in the 
discretion of the Court. 

This principal was approved in Archibald vs. Bushey^ 
7 P. R. 804, and Friendly vs. Needier, 10 P. R. 267. 

Here the defendant did not raise the defence of want of 
jurisdiction by a proper dispute note, but he notified the 
plaintiff of it and of his intention to apply for prohibition 
if the action were persisted in. Notwithstanding the no- 
tice, the plaintiff allowed the action to proceed to judg- 
ment. There is no attempt to dispute the defendant's 
statements as to his place of residence or the place where 
the note in question was made. The note purports to have 
been made in Winnipeg but it does not appear that the 
plaintiff was misled by this, or was ignorant of the real 
place of making. No suggestion has been made that this 
fact gives jurisdiction to the County Court of Selkirk. 

I think, then,* that I would not be justified in refusing 
the pr'^hibition, although no attempt has been made to 
show a meritorious defence, and upon the affidavits for the 
plaintift* there apparently was none. 

Rule absolute with costs. 
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SMART V. MOIR. 
March 31, 1892.] [In Chambers — Taylor, C J. 

Oo8t9 — County Court 8cale — Effect of counter-claim, and interloculory judgment. 

Appeal by defendant from taxation of costs. 

Cassidy for plaintiff. 

C P. Wilson for defendant. 

The facts appear from the 
Judgment — 

The defendant appeals againt the taxation of costs 
claiming that a verdict for only $77 having been entered 
the plaintiff can have County Court costs only. In support 
of this Pion v. Romieux, 2 W.L.T. 109 ; 7 M.R. 591,is cited. 
There the only recorded verdict was one in the plaintiffs 
fEivour for f 130, and on an application by the defendant to 
be allowed the costs of certain issues as to which he 
claimed that he had succeeded, my Brother Killam said 
it was impossible to go behind the recorded verdict. But 
that cannot be of general application for, as I understand 
the taxing master could look at the record if the contention 
was that the cause of action was one not within the juris- 
diction of the County Court and tax costs accordingly. 
Here the plaintiff has a verdict for $77 but interlocutory 
judgment had been signed for $450, as to which the defend- 
ant did not defend the action ; then there were on the 
record counter-claims for a large amount, so that I am of 
opinion the master was right in taxing the costs as he did, 
and the defendant's summons should be dismissed with 
costs. 
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McLEXAQHAN v. HETHERIXGTON. 
April 7, 1892.] [In Chambers — TTn.T.Aw^ J. 

Filing malerial on appeal — Adding pUas — AmendmaU — ^fect cf noi giriug 

notice of. 

Appeal from order of Referee refasing application \o 
add two pleas. 

A consent order had been taken ont by the plaintiff* to 
amend a count in his declaration on covenant in a mortgage, 
by changing the date of mortgage, as there stated, from 
1884 to 1874. The order was served and amendment made, 
but the amended declaration was never 8erved,nor was any 
notice given of the amendment having been made. The 
application to add pleas was made after the lapse of several 
months. 

McLeod for plaintiff*, appellant. 

Cumberland for defendant, respondent, objected, inter 
alia, that no papers had been filed on the appeal. 

Held— 

1. It is unnecessary to refile papers which were filed be- 
fore Referee on original application. 

2. The plaintiff was in error in not giving formal notice 
of amendment and defendant was not bound to plead until 
he received such notice. 

Appeal allowed, leave granted to add pleas. 
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SUPREME COURT OF BRITISH COLUMBIA. 



FOLEY V. WEBSTER. 

, , ^ ana i SiB MaTTHBW BbOBIK C.J. CbBASB J. 

Mabch,1892.] WalkbmJ. Dbakb J. 

Negligence — Damages — New trial — Finding of jury. 

Action for f 5,000 damages Bustained by plaintiff, a 
chaiuer or log-roller in a mill, whose right leg was badly 
fractured owing to the faulty construction of the mill roll- 
way leading to the saw-carriage, which was slanting instead 
of horizontal, and also to the inefficient condition of the 
chock-blocks used on the roll-way. 

The action was tried before Hon. Mr. Justice McCreight 
and a special jury, which assessed damages at the full 
amount claimed, and judgment was therefore entered in 
favour of plaintiff for that amount. The following are the 
questions submitted to the jury and the answers thereto : 

Q. — Was machinery and build of mill good as regards 
safety of workmen ? A. — No. 

Q. — Were chock-blocks sufficient ? A. — No. 

Q. — (a) Was slant of rollway dangerous ; (b) or did it 
require sufficient blocks to render it safe ? A. — (a) Yes ; 
(b) Yes. 

Q. — What was the inducing cause or causes of accident, 
having regard to slant, chock-blocks, and alleged negli- 
gence ? A. — Slant of rollway, and defective chock-blocks 
were inducing causes. 

Q. — Could the plaintiff by the exercise of such care and 
skill as he was bound to exercise, have avoided the injury, 
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having regard to the proper discharge of his duties as 
chainer ? A. — No. 

Q. — Did plaintiff complain of the chock-blocks to the 
person or persons who appeared to be the authorized per- 
son or persons to whom he should complain ? A. — Yes. 

Q. — Did plaintiff know of slant ? A. — No. 

Q. — ^Damages, if plaintiff entitled to recover ? A. — 
$5,000. 

Q. — Did Burns promise to make chock-blocks good ? 
A. — Yes. 

Q. — What was Burns' position and authority in the 
mill ? A. — Millwright in charge of machinery. 

Q. — (a) Apart from machinery, was discipline and man- 
agement of mill good ; (b) and was want (if any) of such 
an inducing cause of accident ? A. — (a) No ; (b) Yes. 

Q. — Was plaintiff aware of the state of the chock- 
blocks ? A. — Yes. 

Q. — Were defendants, or either of them, cognizant of 
defect in chock-blocks ? A. — No. 

Q. — If they were not cognizant ought they, or either 
of them, to have been so ? A. — Yes ; as manager and 
foreman the defendant, Mr. Webster, should have taken 
cognizance of this matter. 

Q. — Did they exercise due care as to roll way and blocks 
being in a safe and proper condition ? A. — In his capacity 
of manager and foreman the defendant, Mr. Webster, ap- 
pears not to have exercised due care as to roUway and 
blocks. 

Q. — If the roUway and blocks were defective, was it by 
reason of the personal negligence of the defendants, or 
did they, or either of them, know ? A. — The defective 
conditions of the roUway and blocks appear to have been 
due to personal negligence on the part of one of the defen- 
dants, Mr. Webster, in his capacity of manager and fore- 
man. 
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JE. A. Jenns for defendants, moved for a reversal of 
the judgment, or for a new trial, 

L, G. McPhillips and A. E. McPhillips in reply. 

Judgment — Per Walkbm, J. 

Tlie question of a new trial is not open to our consider- 
ation, as the procedure prescribed by O. xxxix of our Rules 
respecting applications for new trials, has in no wise been 
followed. It would therefore be fruitless to point out the 
steps that should have been taken ; besides, they are 
clearly indicated in the Rules, and it is sufficient to say 
tliat the defendants' counsel is now limited to his appeal 
from the judgment. This appeal is regulated by O. xi. 
Kale 4, which is as follows : " Where at or after the trial 
of an action by a jury, the judge has directed that any 
judgment be entered, any party may, without leave re- 
served, apply to set aside such judgment, and enter any 
other judgment, etc." 

With reference to this Rule, the court, in Davies vs. 
Felix^ 4 Ex, D. 35, observed : " Where the cause has been 
tried before a jury, the only applications allowed to be made 
are against the judgment as entered upon the findings of 
the jury, and for the purposes of these applications * ihe 
findings must be taken as correct. ' " Hence, the findings in 
the present case must be so accepted : and this brings us 
to the point — is the judgment warranted by those findings ? 
The questions to the jury are so numerous and search- 
ing, and the replies so explicit, and above all, consistent, 
that we are fortunately relieved of the not infrequent dif- 
ficulty that arises on special verdicts, of deciding what the 
jury meant. It is also to be observed that the unusual 
number of the questions is a circumstance that was highly 
favourable to the defendants, for had ai*y two or more con- 
flicting replies been given they might have disentitled the 
plaintiflTto recover. The finding against contributory neg- 
ligence exculpates the plaintiff, and clears the way for a 
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consideration of the defendants' liability. As to the chock- 
blocks, the answers of the jury that the plaintiff was, bnt 
that the defendants were not, aware of their unfitness 
might have been of some value to the defence had they 
stood alone, as the legal inference, in that event, might 
have been that the plaintiff voluntarily risked the conse- 
quences of their defective condition, and thus brought him- 
self within the maxim volenti nonfit injuria. In Smith va. 
Baker ; 1891, A.C. 336, the present Lord Chancellor ob- 
served that " a person who relies on the maxim must show 
a consent to the particular thing done." So far from the 
present plaintiff giving any consent to the use of the im- 
perfect blocks, the evidence and findings of the jury show 
that he protested against being obliged to use them to the 
proper person in the mill, and in reply got a promise that 
they would be made serviceable. Yarmouth v. France^ 
19 Q. B. D. 660, was not as strong a case in this respect, 
but the remark of Lord Justice Lindley in that case may 
well be applied to the above findings. " If," observed the 
learned judge, "nothing more is proved than that the 
workman saw danger, reported it, but upon being told to 
go on, went on as before to avoid dismissal, a jury might 
properly find that he liad not acted voluntarily, in the 
sense of having taken the risk upon himself." Besides, 
the jury, as appears above, found that Mr. Webster, as 
manager and foreman ought to have known of the bad con- 
dition of the blocks, and that their unfitness was due to 
his personal negligence. In Clarke v. Holm^^ 7 H. and N. 
937, Cockbum, 0. J., laid down the rule that where, on 
the remonstrance of a workman, a promise is given by the 
master, and hence by a person legally representing him, to 
repair temporary defects, that promise is an inducement to 
the workman to continue in his employment, and, that in 
so doing, the workman waives none of his legal rights in 
respect to injuries resulting from the master's failure to 
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fulfil his obligation. This language exactly fits the pre- 
sent case. The importance of the point in question is 
illastrated by the several elaborate judgments given in 
ThomcLS vs. Qaartermaine^ 18 Q.B.D. 685 ; Yarmouth vs. 
France^ 19 Q.B.D. 647 and Smith vs. Baker^ before the 
House of Lords, last year 1891, A.C., 386. As to 
the slant of the roll-way the jury has found that the 
plaintiff was ignorant of it, and that it was, more- 
over, dangerous. Under such circumstances the plaintiff 
is protected by the legal pre8umption,that when he entered 
the defendant's service the risk of accident, in consequence 
of the slant, was not an element in the contract, as he knew 
nothing of it. Apart from this, the defendants were bound 
to provide such machinery and plant as would ensure his 
safety, as will appear by decisions which I shall presently 
refer to. ^^ Liability is due," as neatly stated in Seven on 
Negligence^ p. 818, " not so much to principles peculiar to 
the relation of master and servant as to the general prin- 
ciples that * where fault is liability is ' " ; and the jury 
have found that the fault in the present case, both as to 
the defects in the roUway and blocks, lay with the defen- 
dants. In Patterson vs. Wallace, 1 Macqueen, 748 ; Bry- 
don vs. Stewart, 2 Macqueen, 80 ; and Weems vs. Matthie- 
son, 4 Macqueen, 215 — all decided by the House of Lords 
— ^it was held that " where a master employs a servant in 
a work of danger, he is bound to exercise due care in order 
to have,*' for instance, in view of the present case, his mill 
machinery and plant '^in a safe and proper condition, so 
as to protect his servant against unnecessary risks, and to 
have it superintended by himself or his workmen in a fit 
and proper manner ;" and, furthermore, that " he is liable 
for any damage caused by defects which he knows of, or 
ought to have know of." Apart from the findings which 
I have been considering, the following further findings 
would, beyond doubt, fix the defendants with liability, ac- 
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CORSE V. REGINAM. 

, 1892.] [BURBIBGE, J. 

» stolen i(;Ai^ in hand in Customs Warehouse — Claim for value thereof 
against the Crown — Cro^vn not a bailee — Personal remedy against officer 
through whose ad of negligence the loss happens. 

The plaintiffs sought to recover from the Crown the 
sum of $465.74, and Ifiterest, and the duty paid on the value 
of a quantity of glazier's diamonds alleged to have been 
stolen from a box in which they had been shipped ai Lon- 
don while the box was at the examining warehouse at the 
Port of Montreal. 

On the 21st Februrary, 1890, it appeared that the box 
mentioned was in bond at a warehouse for packages used 
^7 the Grand Trunk Railway at Point St. Charles, Mon- 
treal, and on that day the plaintiffs made an entry of the 
goods at the Custom House, and paid the duty thereon, 
$107.10. On Monday the 24th the Customs officer in 
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cording to the above decisions, viz., that the machinery 
and construction of their mill were not such as to secure 
the safety of their workmen ; that the defects in the roll- 
way and blocks were inducing causes of the accident ; and 
that the defects in both roUway and blocks were due to 
bad management and negligence on the part of the defen- 
dants, as represented by Mr. Webster, who was manager 
and foreman, and, as the evidence shows, also master 
(findings Nos. 1, 2, 3, 4, 10, 18, 14, 15.) We are there- 
fore not left to doubt whether the accident was due to the 
roUway or blocks, for the jury have decided that it was 
due to the defects in both, and to the negligence of the de- 
fendants in allowing them to exist. Taking the verdict as 
a whole, it seems to me that the judgment of the court 
below was inevitable, and that the appeal from it must 
therefore be dismissed with costs. As to any question 
about the amount of the damages awarded, we have no 
power to deal with it, as it is one of the findings of the 
jury, and therefore one which, on a motion like the pres- 
ent, must be accepted as correct. 
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CORSE V. REGINAM. 
March 21, 1892.] [Burbidge, J. 

Goods stolen while in bond in Customs Warehouse — Claim for value thereof 
against the Crown — Croivn not a bailee — Personal remedy against officer 
through whose act of negligence the loss happens. 

The plaintiffs sought to recover from the Crown the 
sum of f 465.74, and i&terest, and the duty paid on the value 
of a quantity of glazier's diamonds alleged to have been 
stolen from a box in which they had been shipped at- Lon- 
don while the box was at the examining warehouse at the 
Port of Montreal. 

On the 21st Pebrurary, 1890, it appeared that the box 
mentioned was in bond at a warehouse for packages used 
by the Grand Trunk Railway at Point St. Charles, Mon- 
treal, and on that day the plaintiffs made an entry of the 
goods at the Custom House, and paid the duty thereon, 
$107.10. On Monday the 24th the Customs officer in 
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cording to the above decisions, viz., that the machinery 
and construction of their mill were not such as to secure 
the safety of their workmen ; that the defects in the roll- 
way and blocks were inducing causes of the accident ; and 
that the defects in both roUway and blocks were due to 
bad management and negligence on the part of the defen- 
dants, as represented by Mr. Webster, who was manager 
and foreman, and, as the evidence shows, also master 
(findings Nos. 1, 2, 3, 4, 10, 13, 14, 15.) We are there- 
fore not left to doubt whether the accident was due to the 
roUway or blocks, for the jury have decided that it was 
due to the defects in both, and to the negligence of the de- 
fendants in allowing them to exist. Taking the verdict as 
a whole, it seems to me that the judgment of the court 
below was inevitable, and that the appeal from it must 
therefore be dismissed with costs. As to any question 
about the amount of the damages awarded, we have no 
power to deal with it, as it is one of the findings of the 
jury, and therefore one which, on a motion like the pres- 
ent, must be accepted as correct. 
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In tmb Exohbqubr Oourtof^ Gikpitkidtk 



CORSE V. REGINAM. 
March 21, 1892.] [Burbidgb, J. 

Goods stolen while in bond in Customs Warehovjse — Claim for value iliereof 
offoinst the Orovm — Croivn not a bailee — Personal remedy against officer 
through whose act of negligence the loss happens. 

The plaintiffs sought to recover from the Crown the 
sum of f 465.74, and interest, and the duty paid on the value 
of a quantity of glazier's diamonds alleged to have been 
stolen from a box in which they had been shipped at Lon- 
don while the box was at the examining warehouse at the 
Port of Montreal. 

On the 21st Pebrurary, 1890, it appeared that the box 
mentioned was in bond at a warehouse for packages used 
by the Grand Trunk Railway at Point St. Charles, Mon- 
treal, and on that day the plaintiffs made an entry of the 
goods at the Custom House, and paid the duty thereon, 
flOT.lO. On Monday the 24th the Customs officer in 
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cording to the above decisions, viz., that the machinery 
and construction of their mill were not such as to secure 
the safety of their workmen ; that the defects in the roll- 
way and blocks were inducing causes of the accident ; and 
that the defects in both roUway and blocks were due to 
bad management and negligence on the part of the defen- 
dants, as represented by Mr. Webster, who was manager 
and foreman, and, as the evidence shows, also master 
(findings Nos. 1, 2, 3, 4, 10, 13, 14, 15.) We are there- 
fore not left to doubt whether the accident was due to the 
roUway or blocks, for the jury have decided that it was 
due to the defects in both, and to the negligence of the de- 
fendants in allowing them to exist. Taking the verdict as 
a whole, it seems to me that the judgment of the court 
below was inevitable, and that the appeal from it must 
therefore be dismissed with costs. As to any question 
about the amount of the damages awarded, we have no 
power to deal with it, as it is one of the findings of the 
jury, and therefore one which, on a motion like the pres- 
ent, must be accepted as correct. 
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In the Exohbqubr Court of^ Ot^cntcdr 



CORSE V. REGINAM. 
March 21, 1892.] [Burbidgb, J. 

Goods stolen while in bond in Customs Wareh/mse — Claim for value thereof 
against the Grovm — Croivn not a bailee — Personal remedy against officer 
through whose act of negligence the loss happens. 

The plaintiffs sought to recover from the Crown the 
sum of $465.74, and iiiterest, and the duty paid on the value 
of a quantity of glazier's diamonds alleged to have been 
stolen from a box in which they had been shipped at. Lon- 
don while the box was at the examining warehouse at the 
Port of Montreal. 

On the 2l8t Februrary, 1890, it appeared that the box 
mentioned was in bond at a warehouse for packages used 
by the Grand Trunk Railway at Point St. Charles, Mon- 
treal, and on that day the plaintiffs made an entry of the 
goods at the Custom House, and paid the duty thereon, 
$107.10. On Monday the 24th the Customs officer in 



98 WB8TSBN LAW 

cording to the above decisions, viz., that the machinery 
and construction of their mill were not such as to secure 
the safety of their workmen ; that the defects in the roll- 
way and blocks were inducing causes of the accident ; and 
that the defects in both roUway and blocks were due to 
bad management and negligence on the part of the defen- 
dants, as represented by Mr. Webster, who was manager 
and foreman, and, as the evidence shows, also master 
(findings Nos. 1, 2, 3, 4, 10, 13, 14, 15.) We are there- 
fore not left to doubt whether the accident was due to the 
roUway or blocks, for the jury have decided that it was 
due to the defects in both, and to the negligence of the de- 
fendants in allowing them to exist. Taking the verdict as 
a whole, it seems to me that the judgment of the court 
below was inevitable, and that the appeal from it must 
therefore be dismissed with costs. As to any question 
about the amount of the damages awarded, we have no 
power to deal with it, as it is one of the findings of the 
jury, and therefore one which, on a motion like the pres- 
ent, must be accepted as correct. 
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In tmb Sxohbqubr Oourtof=» Ornpcdr 



CORSE V. REGINAM. 
March 21, 1892.] [Burbibge, J. 

Goods fiolen while in bond in Customs Warehouse — Claim for value thereof 
against the Crown — Croivn not a bailee — Personal remedy a^foinst officer 
through whose ad of negligence the loss happens. 

The plaintiffs sought to recover from the Crown the 
sum of #465.74, and ihterest, and the duty paid on the value 
of a quantity of glazier's diamonds alleged to have been 
stolen from a box in which they had been shipped at- Lon- 
don while the box was at the examining warehouse at the 
Port of Montreal. 

On the 21st Februrary, 1890, it appeared that the box 
mentioned was in bond at a warehouse for packages used 
by the Grand Trunk Railway at Point St. Charles, Mon- 
treal, and on that day the plaintiffs made an entry of the 
goods at the Custom House, and paid the duty thereon, 
$107.10. On Monday the 24th the Customs officer in 
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cording to the above decisions, viz., that the machinery 
and construction of their mill were not such as to secure 
the safety of their workmen ; that the defects in the roll- 
way and blocks were inducing causes of the accident ; and 
that the defects in both roUway and blocks were due to 
bad management and negligence on the part of the defen- 
dants, as represented by Mr. Webster, who was manager 
and foreman, and, as the evidence shows, also master 
(findings Nos. 1, 2, 3, 4, 10, 13, 14, 15.) We are there- 
fore not left to doubt whether the accident was due to the 
roUway or blocks, for the jury have decided that it was 
due to the defects in both, and to the negligence of the de- 
fendants in allowing them to exist. Taking the verdict as 
a whole, it seems to me that the judgment of the court 
below was inevitable, and that the appeal from it must 
therefore be dismissed with costs. As to any question 
about the amount of the damages awarded, we have no 
power to deal with it, as it is one of the findings of the 
jury, and therefore one which, on a motion like the pres- 
ent, must be accepted as correct. 
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In tmb Sxombqubr Oourtof=» Ornpcdr 



CORSE V. REGINAM. 
March 21, 1892.] [Burbibgb, J. 

Qoods fiolen while in bond in Customs Warehouse — Claim for value thereof 
against the Crown — Croxvn not a bailee — Personal remedy a^ainsi officer 
through whose act of negligence the loss happens. 

The plaintiffs sought to recover from the Crown the 
sum of $465.74, and ihterest, and the duty paid on the value 
of a quantity of glazier's diamonds alleged to have been 
stolen from a box in which they had been shipped at. Lon- 
don while the box was at the examining warehouse at the 
Port of Montreal. 

On the 21st Februrary, 1890, it appeared that the box 
mentioned was in bond at a warehouse for packages used 
by the Grand Trunk Railway at Point St. Charles, Mon- 
treal, and on that day the plaintiffs made an entry of the 
goods at the Custom House, and paid the duty thereon, 
1107.10. On Monday the 24th the Customs officer in 
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charge of the warehouse at Point St. Charles delivered the 
box to the foreman of the Custom House carters, who in 
turn delivered it to one of his carters who took it, with 
the other parcels, and delivered it to a checker at the Cus- 
toms examining warehouse. The box was then put on a 
lift and sent up to the third floor of the building where it 
remained one or two days. It was then brought down to 
the second floor and examined when it was found that the 
diamonds had been stolen, the theft having been commits 
ted by removing the bottom of the box. 

Although the evidence that the theft was committed 
while the box was at the Customs examining warehouse at 
Montreal was not conclusive, the Court drew that inference 
for the purposes of the case. 

Held— 

1. That, admitting the diamonds were stolen while in 
the Examining Warehouse, the Crown is not liable therefor. 

2. In such a case the Crown is not a bailee. The tem- 
porary control and custody of goods imported into Canada 
which the law gives to the officers of the Customs to the 
end that such goods may be examined and appraised is 
given for the purpose of the better securing the collection 
of the public revenue. Without such a power the State 
would be exposed to frauds against which it would be im- 
possible to protect itself. For the loss of any goods while 
so in the custody of the Customs officers the law aflfords no 
remedy, except such as the injured person may have against 
the officers through whose personal act of negligence the 
loss happens. 
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MANITOBA. 



IN Twe Queews bench. 



REGINA V. LACOUSlfiRE. 

Taylor, C. J. 
May 2, 1892.] [Full Couri>— Killam, J. 

Bain, J. 

Practice — Appeal — Verified copy of order appealed from, and material. 

All appeal was entered on the list of causes before the 
Full Court. A copy of the order appealed from and three 
copies of the material were filed with the Prothonotary. 
^fTone of the papers were verified by affidavit as being true 
copies. 

Mulock^ Q. C, for the appeal. 

Huggard^ contra^ objected that there was no verified 
copy of the order appealed from, as required by the prac- 
tice of the Court. 

Held— 

The objection was fatal. Appeal struck out. 

Per Taylor, C. J. — The usual practice in appeals from 
Chambers is to file an affidavit verifying the order appealed 
from, and identifying the material as exhibits to such 
affidavit. 

MACDONALD v. HARRISON. 
April 5, 1892.] [Bain, J. 

Architects feea— Right to recover where cost of building exceeds estimate. 

Action at the Portage Spring Assizes. Vide report in 
case on page 105. 
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The plaintiff sued defendants on the common counts for 
$213, balance due him for architect's fees. Defendants 
pleaded the general issue and payment. 

By the terms of the engagement the plaintiff was to 
prepare plans for a church not to cost more than $7,500 at 
the outside, for which his charge was to be 2| per cent, 
and 1^ per cent, additional for the working details, also 
other allowances not necessary to be considered for the 
purposes of this report. The building was erected substan- 
tially in accordance with the plans and specifications of 
plaintiff, but cost about $9,800 instead of the $7,500, for 
which the plaintiff assured defendants it could be built. 

The plaintiff claimed commission quantum meruit^ at 
the above rate on $10,000. 

Howell^ Q*C., and D. A. Macdonald for plaintiff. 
W. J, Cooper for defendants. 

Held— 

1. The plaintiff could only recover commission on the 
stipulated amount, $7,500. 

The defendants might have counter-claimed or pleaded 
a set-off for any damages they might have suffered by the 
increased cost of the building, and had they done so the 
plaintiff might not have been entitled to recover any of his 
charges whatever. — Hudson on Building Contracts^ 50. 

Verdict accordingly. 

GIBBONS V. CHAD WICK. 
April 11, 1892.] [Bain, J. 

Prohibition — Acqiiiesence in jurisdiction — Laclies — Service out of jtirigdiction 
in County Court — No jurisdiction because of assets in Manitoba, 

Rule nisi for writ of prohibition to Judge of the County 
Court of the County of Selkirk. 

The plaintiff issued a garnishing order and summons on 
the 24th of November last claiming from the defendant 
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^36.00 for breach of contract. The defendant resides in 
Ontario and the cause of action arose there, but on the 
H 7th of November the County Court Judge made an order 
that the plaintiff should be at liberty to serve the defen- 
dant out of the jurisdiction. This order it was stated 
on the argument, was obtained on the application of the 
plaintiff's attorney showing that the defendant had assets 
in Manitoba to the value of |200 at least, and was granted 
in the view that section 47 of the County Courts Act had 
the effect of making section 32 of the Administration of 
Justice Act, 1886, applicable to the County Courts. 

On the 14th of December the defendant applied to the 
County Court Judge to set aside the summons and service 
for want of jurisdiction, but the application was dismissed. 
The defendant did not file a dispute note, but as the action 
was not one in which judgment could be signed by default, 
it came on for trial, and counsel for the defendant attended, 
and, although he again took exception to the jurisdiction, 
cross-examined the plaintiff's witnesses. A verdict was 
given for the plaintiff and judgment was signed on the 
29th of February. On the 3rd of March, defendant's 
counsel obtained a summons from the County Court Judge 
calling on the plaintiff to show cause why the judgment 
should not be set aside^and the defendant again allowed in 
to defend the action, on the ground that the verdict and 
judgment had been obtained by surprise and by proceed- 
ings not in good faith. This summons was obtained on an 
affidavit swearing to merits and that the defence was not 
entered for delay, and the question of want of jurisdiction 
was not referred to either in the affidavit or in the applica- 
tion. On the return of the summons, it appeared that the 
contention that the verdict had been obtained by surprise 
had to be abandoned, but it was agreed that the summons 
should be treated as a motion to set aside the judgment 
and that the defendant should be allowed in to defend on 
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the merits, and it was enlarged for three weeks to enable 
counsel to file the defendant's affidavit. 
Pending the enlargement, 

Cameron for defendant, moved for prohibition. 
Elliott for plaintiff, objected that the motion was too 
late. 

Held^ 

1. Section 32 of the Adm. of Jus. Act deals with prin- 
ciples of jurisdiction, not with procedure or practice, and, 
at all events, as the jurisdiction of the County Courts 
is defined by the act, their jurisdiction cannot be ex- 
tended by the application of a principle of procedure or 
practice in the Court of Queen's Bench, as if it were a 
" case not expressly provided for." — Vide sec. 47. 

2. " If it appears on the face of the proceedings that tlie 
inferior court has no jurisdiction, a prohibition may issue 
after as well as before judgment, because, as Lord Mansfield 
said in Buggin v. Bennett^ 4 Burr. 2037, all is a nullity, it 
is coram nonjudice. But when the want of jurisdiction is 
not patent, but arises from some collateral matter, and the 
defendant allows the court to proceed under an apparent 
jurisdiction, he may lose his right to move for a writ by 
his delay and acquiesence. In the County Courts where 
there are no formal proceedings the want of jurisdiction 
will not often be patent, and it is not so in the present 
case ; and it has been held that, in cases of this kind, when 
the defendant objects to the jurisdiction in the court below 
the objection will be taken, on an application for prohibi- 
tion, to have the same effect as if the want of jurisdiction 
were apparent on the proceedings, Denton v. Marshall^ 1 
H. k C. 660. The defendant having brought to the 
notice of the court below the facts that showed it had no 
jurisdiction, I think he has not lost his right to move in 
the court merely because he allowed the case to be tried 
and judgment to be signed, especially as on the trial he 
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8t;ill took exception to the jurisdiction. But in the subse- 
quent motion to set aside the judgment and to be allowed 
in to defend on the merits, there seems to me to be such a 
oomplete acquiesence in the jurisdiction with full know- 
ledge of all material facts, that I am quite of the opinion 
'tbat this court should qow decline to interpose. The defen- 
dant might, and should have moved at once after the judge 
refused to set aside the writ and service. He has deferred 
moving not only until after trial and judgment, but until 
lie has made an application to set aside the judgment and 
to be allowed in to defend on the merits. No excuse has 
been given for the delay, and considering the conduct of 
the applicant, the importance of making an end of litiga- 
tion and that the granting of the writ, though of right, is 
not of course, I think the application must be refused and 
the rule nisi discharged. — Mayor of London v. Cox, L. R. 
2 E. & I. App. 283, Broad v. Perkins, 2, Q. B. D. 533." 

Rule discharged with costs. 

MACDONALD v. HARRISON. 
April 23, 1892.] [Bain, J. 

Costs — Certificate foTf to prevent set-off of Queen* s Bench costs — Under wliat cir- 
cumstances cUhwable. 

Application under R. S. M. cap. 1, sec. 62, s. s. (b) for 
certificate to prevent set-off of costs. 

Howell, Q.C. for plaintiff applicant. 
W. J. Cooper for defendant, contra. 

Judgment — 

This is an action that I tried at the Portage Assizes, 
aud in which I entered a verdict for the plaintiff for $46.25. 
The plaintiff was employed by the defendants to prepare 
the plans and superintend the construction of a church they 
were building, and he sued to recover a balance of |213, 
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on an account for his professional services amounting in 
all, according to his particulars, to $468. 

Mr. Howell asks for a certificate for costs, but concedes 
that he cannot expect any but one to prevent set-off of full 
Queen's Bench costs. Were I to grant such a certificate 
however, I would be certifying in • effect that I thought 
the plaintiff had reasonable ground for believing he had 
the right of withdrawing the case from the County Court, 
and bringing it in the Queen's Bench : and this I find upon 
consideration, I cannot do. 

The balance claimed to be payable is within the County 
Court jurisdiction, but according to the plaintiff s claim the 
account forming the subject matter to be investigated ex- 
ceeds in the whole $400. The principal item in the plain- 
tiffs claim is $375.00 for " 3| per cent, on $10,000 esti- 
mated cost of building." The church, exclusive of the 
seating, has, in fact, cost about $10,000, but I found that 
it was a term or condition of the agreement the defendants 
made with the plaintiff, that the church the plaintiff was 
to design and plan should not cost over $7,500 at the out- 
side, and that there was this condition seems very clear, 
not only from the defendant's evidence but also from the 
plaintifl'^s own letter to the defendants. The defendants 
began to build the church believing that it would not 
cost more than the sum mentioned, and even after they 
began to think it would cost more than $7,500, the plain- 
tiff assured them that it would not. By his under estimate 
of the cost the plaintiff led the defendants into an expendi- 
ture beyond what they had intended ; and it appears to 
me unreasonable that he should have thought he could 
charge them commission on more than the $7,500, or that 
he should desire to do so. But charging his commission 
on $7,500, instead of on $10,000 as he does, his whole 
claim against the defendants, would be less than $400. 
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Then again he failed to establish that he was entitled 
t;o other items of his claim amounting to |73.00, and this 
a^mount, apart from the question of the commission, would 
&l80 have reduced the claim below the #400.00. There 
^w^as more excuse, perhaps, for the plaintiff thinking he 
^^ras entitled to recover this |73.00 than he had for the 
commission he charged, but considering the whole case, I 
£nd it impossible to give the certificate I am asked for. 

SCHULTZ V. ARCHIBALD. 
April 26, 1892.] [Taylor, C. J. 

Beal Property Act — Hearing ofpetUion — Caveat f affidavit in connection wUh — 

Defects in. 

Petition presented by caveators under Real Property 
Act. 

(7. H. Campbell for caveators produced a copy of the 
caveat, annexed to which was a document which began "I, 
etc., etc., make oath and say," and ended ^' and I make 
this solemn declaration conscientiously believing the same 
to be true and in pursuance of the Act respecting extra 
judicial oaths," and to which was added the signature of 
the deponent or declarant. Underneath was a memoran- 
dum " Declared before me, etc." signed by a commissioner 
for taking affidavits. 

Cumberland^ for the caveatees, objected that this docu- 
ment was neither an affidavit nor a statutory declaration. 
R. S. C. 141, s. 8, allows the making of a solemn declara- 
tion for certain purposes " in the form in the schedule to 
this Act ;" the form in the schedule begins " I, A. B. do 
solemnly declare that, etc.," and ends that the declaration 
is made " by virtue of the Act, etc." 
Held^ 

1. Where the option of making a statutory declaration 
instead of an affidavit is exercised, the exact form given in 
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the Bt&tute must be followed ; the docnment in qaestion 
was neither an affidavit nor a declaration ; Oliver v. Pierce^ 
8 Dowl. 261 ; Phillips v. Prentice, 2 H a. 542; and Allen 
Y. Taylor, L. R. 10 Eq. 52, 

2. The filing of a caveat complying with the statute 
being a condition precedent to the jurisdiction of the court 
to entertain a petition upon it, and no such caveat being 
filed here, the petition should be dismissed with costs, fixed 
at 15.00. The caveator to have leave to file a further 
caveat ; Mc Arthur v. Glass^ 6 M. R. 224, followed. 

Re LAKE WINNIPEG TRANS., ETC., CO. (LTD.) 

BERGMAN'S CLAIM. 

April 26, 1892.] [Taylob, C. J. 

Maritime lien — Winding Up Ad — Leave to proceed in Exchequer Court in 

Admiralty, 

Vide vol. 2, pages 110 and 155. As mentioned in a 
prior report of this case at the last mentioned reference the 
application for leave to proceed in the Exchequer stood for 
further argument, which was subsequently heard by the 
learned Chief Justice. 

Wade for claimant. 

Mathers for official liquidator. 

Judgment — 

The question of the claimant's lien has now been argued. 
I am by no means satisfied that he has a lien, but as the 
question can be properly raised only by a suit in the Ex- 
chequer Court, I think he may have leave to proceed there 
against the steamer. If he has a lien it is only by proceed- 
ing in that court that he can get relief to the fiiU extent 
to which he is entitled. In the winding-up proceedings 
the mortgagees would have a claim prior to his. I am 
therefore prepared to make an order allowing a suit to be 
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brought in the Exchequer Court, The costs of the pres- 
ent motion should be reserved until after that suit is dis- 
posed of. 

MOLSON'S BANK v. CARSCADEK 
April 26, 1892.] [Killam, J. 

Equitable asdgnmeni offuUure earnings — Powers of bank under R. S. C 

c. 1£0, s. 45. 

Interpleader issue to try right to certain moneys 
attached by the defendants in the issue in the hands of 
the C. P. IL under various attaching orders issued in 
actions against Patrick Egan, Martin Egan and Anthony 
Egan, trading as Egan Bros. Plaintiffs claimed the 
money as assigned to them by Egan Bros, for securing 
their notes due to plaintiffs, and indorsed by Geo. H. 
Strevel. 

Egan Bros, agreed with Strevel that if he would 
indorse their notes in favour of the plaintiffs to the 
amount of $10,000 they would give plaintiffs an assign- 
ment of all moneys to be payable to them from the 
C. P. R. Co. on contracts made or to be made by them 
with the Co., to secure the notes ; they also agreed with 
plaintiffs, through their manager, Kicholls, that, in con- 
sideration of an advance to them of |10,000 upon such 
notes, they would assign to plaintiffs all moneys to be 
earned upon any contract with the C. P. R. Strevel 
indorsed the notes and Egan Bros., gave to the plaintiff, 
Nicholls, a power of attorney authorizing him to collect 
from the Co., for the use of the Bank, all said moneys, and 
the advances were made. 

Howell^ Q. C, and Cumberland^ for plaintiffs. 
Ewartj Q. C, for defendant Stewart. 
Haggart for defendants Carscaden k Peck. 
Darby for defendants Thompson et al. 
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Held— 

The transaction amounted to an equitable assignment 
to plaintiffs of the sum in question. Storey's JEq. Jur. 
§ 1047 ; McMaster v. Cav. Pap. Co., 1 M. R. 809 ; Patter- 
son V. Kingsley, 25 Qr. 425 : distinguishing Rodxck v. 
Gandell^l. D. M. k G. 763 and Brown v. Johnston^ 12 
A. R. 190. 

2. Such a transaction was within the powers of the 
Bank, and sec. 45 of cap. 120, R. S. C, which governs 
the same, is wide enough to cover it. 

3. Apart from such a question, the plaintiff Nicholls 
could, for the protection of Strevel and under the agree- 
ment with him, enforce the agreement. 

Verdict for plaintiffs. 

RITCHIE V. GRUNDY. 
April 26, 1892.] [Killam, J: 

Mechanic's lien — Waiver of by accepting prom, note — BighU of owner aand 

canirador on building contract. 

Bill to enforce mceliaiiic's lien. 

Mulock, Q. C, for plaintiff. 
AikinSj Q. C, for defendant. 

A building contract provided that of the contract price, 
$500, the sum of $100 was to be paid on a specified date, 
$200 by a note at three months as the work progressed, 
and $200 on completion of work by note at three months. 

Held— 

1. That as the term of credit agreed upon would not 
expire till after the expiration of the time allowed by 
statute for bringing suit, such a contract implied an agree- 
ment that there should be no lien. 

2. Where a party has contracted to do an entire piece 
of work, for which he is to be paid on completion, he can 
recover nothing till completion, or unless he can show that 
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non-completion was owing to the fault of the other party, 
or produce satisfactory evidence to show that the parties 
have entered into a fresh contract; Appelby v. Myers, 2 
li. R. C. P. 660 ; and Whitaker v. Dunn, 8 Times L. 
R. 602. 

3. In general the mere taking possession and using of a 
partially completed building attached, under such a con- 
tract, to the land of the party for whom it is constructed so 
that it has become his property as part of the land, does 
not of itself show a waiver of the right to a completion of 
the work or raise a liability to pay quantum meruit. 

"Such action may, in many cases« afford evidence of ac- 
ceptance of the work done as a full performance of the 
contract, or as a performance pro tanto. While, unless 
expressly stipulated for, time is not of the essence of such 
a contract, the owner, I take it, could make it so by reas- 
onable and proper notice, and after doing so, and after 
sufficient default of the builder, the owner could even 
prevent the builder from completing the contract and 
enjoy the benefit of his work without liability to make 
payment for it. So long, however, as the contract remains 
open, the owner must not interfere to prevent completion, 
and if the circumstances are such that his taking pos- 
session and use of the property do interfere with the 
completion, the builder can then sue for damages or 
abandon the contract and sue for the value of the work 
done ; and in many cases the action of the owner in thus 
taking possession may be so inconsistent with a continu- 
ance of the work, or place such difficulties in the way of 
the builder as to entitle the latter to withdraw and bring 
his action. And it appears to me that in some cases very 
slight circumstances would be sufficient to show either an 
intent to waive performance and pay for the work done, 
or an unintentional hindrance of, or injury to the rights of 
the builder sufficient to warrant the latter in declaring the 
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contract off — Hudson on Building Contracts and Emden 
on Building Leases.^' 

Bill dismissed. 

STADTLANDER v. BRADEN et al. 
April 26, 1892.] [Dubuc, J. 

Spectfic performance — Vendor's Uen, 

Bill for specific performance. 

Plaintiff was owner of livery stable and plant at 
Selkirk. The land and buildings were subject to a mort- 
gage to a loan company, and the chattels to a lien in 
favor of defendant Hodgins. Plaintiff' sold lands and 
chattels to defendant Braden, who assumed payment of 
incumbrances, but subsequently refused to pay Hodgin's 
lien. 

Haggart for plaintiff. 
McMeans for defendant. 

Heldr— 

That the plaintiff was entitled to have the contract 
specifically performed ; also that the court had jurisdiction 
by reason of this suit avoiding circuity of action, and that 
the amount due on Hodgins' claim being really a part of 
the unpaid purchase money, formed a vendor's lien on the 
property which was the subject of the sale. 

CURRAN v. MUN. of north NORFOLK 
April 27, 1892.] [Killam, J. 

SoficUor'sfeeB — Actum against municipal corporaHon — LiabUUy of council in 
absence of by-law — Evidence given before county judge must be transmiUed 
to Queeu^s Bencfi. 

Appeal from County Court of Norfolk entering verdict 
in plaintiff's favour for $113.16. 
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Culver, Q. C, for defendants, appellants. 
Hagel, Q. C, for plaintiff, respondent. 

The facts appear from the 

Judgment — 

The plaintiff is a solicitor, who sues the defendants, a 
municipal corporation, for his services in drawing an agree- 
ment under instructions of a committee of the council, and 
in visiting Winnipeg and attempting to sell debentures of 
the municipality. The learned judge of the county court 
entered judgment for the plaintiff upon the ground that 
the municipality accepted and took the benefit of his 
services. The defendants appealed. 

Upon a perusal of the evidence which was taken down 
by the clerk of the court, I was unable to find anything to 
show such acceptance of his services in either respect, and 
counsel for the plaintiff could not point out any such evi- 
dence but claimed that same was given at the trial. To 
enable him to substantiate this I adjourned the matter that 
he might obtain a copy of the notes of the learned judge 
which, however, has not been furnished. 

As, under the act, this court is a court of appeal upon 
the facts as well as the law, it is impossible to assume that 
there was evidence to support a particular finding of the 
court below unless such appears upon the material trans- 
mitted to this court. 

In the present case there is no evidence appearing upon 
the papers to show that the council adopted the agreement 
drawn by the plaintiff or availed itself in any way of his 
services. The plaintiff states that he went to Winnipeg at 
request of the council, but this is too vague a statement. 
The council can act only by formal resolutions or by-laws, 
and none are produced. It must then be assumed that the 
request referred to was made by individual members of the 
council. Nothing came of the visit to Winnipeg. There 
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was no benefit to adopt and the council does not appear to 
have taken any action based upon it. 

I think that the appeal must be allowed and a non-suit 
entered with costs of the appeal and in the court below. 

NEWMAN V. LYONS. 

Taylor, C. J. 
May 2, 1892.] [Full Court— Killam, J. 

Bain, J. 

Interpleader to determine priority — Form of issue and what questions tnaitf be 
raised tJiereunder — Facilitated judgment notfraduleni — Fradulent convey- 
ance void <is against subsequent creditors. 

Appeal from judgment of Dubuc J., entering verdict in 
favor of defendants ante vol. 2, page 146. 

Interpleader issue to determine (1) whether the plain- 
tifis writ of ^. fa. was entitled to priority over that of the 
defendants against one William Lyons, with respect to the 
proceeds of the sale of goods and chattels of the said 
William Lyons realized by the Sheriff, and (2) whether the 
execution of the defendant and the judgment whereon the 
same is founded are preferences which render the same void 
as against the writs of the plaintiffs. 

Ai/dns^ Q.C., and Cooper for plaintiffs. 
Hotcell, Q.C., for defendant. 

The defendant, wife of the judgment debtor, recovered 
her judgment in an action which was begun on June 11th, 
1891, appearance was entered on 12th, order for leave to 
sign judgment was obtained on 16th and judgment entered 
on the following day. The plaintiff and others had begun 
their action before the defendant commenced hers. 

Held^ 

That while such judgment was undoubtedly ob- 
tained by the defendant for the purpose of getting 
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priority over the creditors of her husband, yet it was 
one obtained in a regular manner according to the prac- 
tice of the court, and the fact of the husband speedily 
facilitating the recovery of same did not make it on 
that account fradulent and void under Ad. Jus. Act 
of 1885, sec. 122, as against the other creditors. 
The plaintiff desired to show that the judgment recover- 
ed by the defendant was not a bonafde one, was not 
founded upon a valid and bona fide consideration, and that 
in fact there was no debt due from the husband to the 
defendant for which a judgment could be recovered. 

It was objected that these matters could not be gone 
into under an issue as here framed, which admitted that 
the husband owed the debt, that the wife had a judgment 
therefor, that her judgment had priority, and that the only 
question raised was whether the plaintiff's execution was 
entitled to stand ahead of the defendant's; not, is the 
defendants execution good or bad? So long as the judgment 
was not obtained by any of the modes mentioned in said 
section 122, it being a preference merely does not render 
it void, to do which it must be a fradulent preference and 
no question of fraud is raised by the issue. 

1. The plaintiff under the form of issue was entitled 
to go into evidence for the purpose of showing that the 
judgment was a fradulent one, and not for a valid and bona 
fide consideration. 

2. Where a settlement is made by a man about to 
engage in trade or business in contemplation of possible 
future indebtedness, even if all debts due from him at the 
time of the settlement have been paid, a creditor becoming 
one subsequently may impeach the settlement, M(?Kay v. 
Douglas^ L. R. 14 Eq. 106 ; -Bx parte Russell, 19 Ch., 
D. 588 ; and if a man make a voluntary settlement. 
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although not actually indebted, yet with a view to being 
indebted at a future time, it is fradulent and ought to be 
set aside. 

On the first question, verdict for defendant set adde 
and verdict entered for plaintiff ; on the second question 
the verdict should stand. 

IN THE MATTER OF HER MAJESTY'S COUNSEL. 

Taylor, C. J. 
Mat 2, 1892.] [Full Court— Killam, J. 

Bain, J. 

I'rt ceiUmce of Queen's Counsel in Manitoba. 

Ab between themselves, Her Msgesty's Counsel in Manitoba whoee 
patents are of even date, take precedence by priority of call to the bar of 
that Province. 

Judgment — 

At a sitting of the Court during last Hilary Term, Mr. 
Aikins, a member of the Bar holding a patent as one of 
Her Majesty's Counsel, being called upon to move, if he 
desired to do so, in any matter, Mr. Howell, also a 
member of the Bar holding a similar patent, claimed to be 
entitled to precedence over him. The claim was made, it 
was said, solely for the purpose of settling a question as to 
the order of rank at the Bar to which three gentlemen, 
Mr. Aikins, Mr. Ewart and Mr. Howell, are entitled. No 
argument was offered, but certain facts were stated, and 
the matter left with the Court. 

The facts stated were as follows: These gentlemen 
are all members of the Bar of this Province, the order in 
which they were called being, Mr. Aikins, Mr. Howell, 
Mr. Ewart. They are also members of the Bar of Ontario, 
the order in which they were called to that Bar being, Mr. 
Ewart, Mr. Howell, Mr. Aikins. The patents appointing 
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them to be of Her Majesty's Counsel all bear date the 8rd 
of November, 1884. They appear to have been recorded 
(in the Department of the Secretary of State) thus — 
the patent of Mr. Aikins on 24th November, 1884, in 
Liber 102, folio 56 ; that of Mr. Ewart on 25th Novem- 
ber, 1884, in Liber 102, folio 58 ; and that of Mr. Howell 
on 25tb November, 1884, in Liber 98, folio 92. Notice of 
their appointment was published in the official gazette on 
the same day, the names being placed there in the follow- 
ing order : Mr. Ewart, Mr. Howell, Mr. Aikins. 

The patents themselves, which have been put in, are 
all in the same form. The patent gives the patentee rank 
and precedence from its date, in all courts established or 
to be established under any Act of the Parliament of 
Canada next after those persons who before 1st July, 1867, 
received appointments as Queen's Counsel within any of 
the late Provinces of Canada, New Brunswick, Nova 
Scotia, Prince Edward Island or British Columbia, and 
those persons who since the Ist July, 1867, were appointed 
under the Great Seal of Canada. It also gives the pat- 
entee, from the day of its date, rank and precedence in all 
courts in the Province of the Bar of which he is, or may 
hereafter become, a member next after those members of 
such Bar who before the Ist of July, 1867, received ap- 
pointments as Queen's Counsel; those members of such 
Bar who, since the 1st of July, 1867, received such appoint- 
ments under the Great Seal of Canada ; and those members 
of such Bar (if any) who may lawfully be entitled to rank 
and precedence over the patentee. 

It will thus be seen that there is nothing in the patents 
themselves which can be a guide to the Court in deciding 
the question which has been raised. 

In England, a patent appointing a member of the Bar 
to be one of Her Majesty's Counsel, gives him rank and 
precedence next after Her Majesty's Counsel then being. 
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and after some named person. It was the same in Canada, 
or at all events, in the old Provinces of Canada before 
Confederation. This form of patent gave the patentee 
precedence next after the person named as a Queen's 
Counsel, but did not, in the event of the latter becoming a 
law officer of the Crown, entitle the patentee to take rank 
next after him while he held that office. In Upper Can- 
ada, Mr. Henry John Boulton, who held a patent giving 
him precedence next after Mr. Draper, on the latter becom- 
ing Attorney-General, claimed to be entitled by virtue of 
his patent, still to take rank next after Mr. Draper, al- 
though he would thereby take precedence over Mr. 
Sherwood, the Solicitor-General. But the Court held 
that no such claim could be entertained. See 1 U. C. R. 
317. 

Sometimes the patent was expressed as giving rank, 
not after, but before, a named person. Thus, in 1783, 
when Mr. Scott, afterwards Lord Eldon, was offered and 
had accepted an appointment as Ejng's Counsel, he learned 
that Mr. Pigott and Mr. Erskine, both his juniors, were to 
be given rank over him, and in consequence he withdrew 
his acceptance, on the ground that he would not take 
promotion accompanied by any waiver on his part of pro- 
fessional rank. To this he adhered although remonstrated 
with by the Commissioners of the Great Seal. Mr. Peck- 
ham, who was Mr. Scott's senior, followed his example. 
In consequence of this, a patent having issued on the 16th 
of May to Mr. Erskine, another on the 21st to Mr. Pigott, 
a patent was on the 30th issued giving Mr. Peckham rank 
next after the King's Counsel then being, and before the 
Honourable Thomas Erskine, and on the 4th of June Mr. 
Scott received one giving him precedence next after Mr. 
Peckham. See Life of Lord Eldon, Vol. 2, p. 84. 

Patents seem even to have issued giving rank next 
after a person, not then himself appointed. Thus, in 1840, 
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Mr. Turner, afterwards a Vice-Chancellor and then a 
Lord Justice, on the 17th of February received a patent 
with precedence next after Mr. Armstrong, who was not 
himself appointed until four days later. See 6 Bing. 
N. C. 386. 

The patents of the three gentlemen whose relative rank 
is now in question, all bear the same date, and in no way 
indicate the rank or standing they are to have as among 
themselves. As already said, they contain nothing which 
can guide us in deciding the question' of priority which 
has been raised. 

The order in which the patents were recorded, or in 
which the names appeared in the official gazette, cannot 
be taken as disposing of the question. These would seem 
to be matters entirely in the hands of departmental offic- 
ials. 'Sot can the order in which these gentlemen were 
called to the Bar of Ontario be accepted as deciding the 
rank they may be entitled to have. 

Under such circumstances, in the absence of any ex- 
press provisions as to their respective priority of rank 
contained in the patents, and of any other guide in de- 
termining the question, we are of opinion that the order of 
precedence which these gentlemen had as members of the 
Bar of this Province, before the patents were issued, and 
irrespective of them, must prevail. We accordingly hold 
that, at the Bar of this Province, and with that alone can 
we deal, these three gentlemen are entitled, as among 
themselves, to take rank and precedence in the following 
order, firat, Mr. Aikins ; second, Mr. Howell ; and third, 
Mr. Ewart. 
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GIBBONS V. CHADWICK 

Taylor, C. J. 
Mat 8, 1892.] [Full Court— Dubuc, J. 

KiLLAM, J. 

Appeal from County Judge — NtctiofUt/ of notlo: to — Lt'uve to stand for 
service to he made refused in trifling matter. 

Appeal from Bain, J., ante, p. 102. 

Cameron for the defendant, appellant. 

Elliott for the plaintiff, respondent, objected that notice 
of the appeal had not been served upon the county court 
judge, and produced an affidavit to that effect. 

Heldr-^ 

It was as necessary to serve the county court judge 
with notice of the appeal as it was to serve him with the 
rule nisi for prohibition, even though he do not generally 
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appear, yet he may if he choose — Martin v. Mackonackii, 
8 Q. B. D. 730 ; 4 Q. B. D. 697. 

Appeal dismissed with costs, and, as the amoant at 
stake was trifling, leave refused to allow the appeal to 
stand with leave to serve the county judge. 

HARDY V. DESJARLAIS. 
May 10, 1892.] [Taylor, C. J. 

B,P. Act — Practice on commitUd for non-production — Barring pcnrt^ i- 
default — Filing papers on motions under R. P. Act — Practice on pny^-*-- 
fiov. 

An issue having been directed under the Real Pro- 
perty Act, the plaintiflf obtained, on March 24 last, an order 
for production by the defendant on the tenth day after 
service on defendant or his attorney. Plaintiffs attorney 
took out a summons entitled in the issue calling upon 
defendant to show cause why he should not be barred or 
committed for contempt of court. The summons was 
served on defendant's attorney. 

Mulock^ Q.C. for plaintiff. 
C P. Wilson for defendant. 

Held— 

1. While R. S. M. c. 133, r. 6 of sch. R. provides for 
production, yet no method of enforcing obedience or inflic- 
ting a penalty is therein contained. If the practice in 
equity should prevail, then the present application is 
irregular, as it should be by notice of motion for commit- 
ment under G. O. 293 after four clear days' notice on the 
attorney, G. 0. 292 and 293 ; Ont. G. O., 295 and 296 : 
Kdly V. Smith, 1 Ch., Ch. 364 ; G-ray v. Hatch, 2 Ch., Ch. 
12 ; and Abel v. Hilts, 6 Prac. 122; here the summons 
was taken out on May 7, returnable on the 9th. 
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If the Common Law should prevail, then there should 
have been personal service on the client and the rule or 
order shewn to him. Be Lpwe^ 4 B. & Ad. 412 ; Re Guard, 
6 Jur. 916, Ex parte Willand, 11 C. B. 544 ; Re Pyne, 7 
Jur. 1109 ; Thomas v. RawlingSj 28 L. J. Ex. 847 ; and 
Crysler v. Campbell, 1 U. C. R. 416. 

2. The defendant could not be barred as the application 
should have been made in the original cause or matter, 
Salter v. McLeod, 10 U. C. L. J., 299. 

8. It seems that on a proper application, the court 
would have power to disbar as it would in equity have 
inherent power to dismiss a bill for disobedience — Rep. of 
Liberia v. Imp. BL, L. R. 9 Ch. 569 ; and Rep. of Lib. 
V. Boye, 1 App. Cas. 139. 

4. Where it is impossible to comply with an order to 
produce', an application to extend the time should be made, 
if the opposite attorney will not agree to a reasonable 
extension. 

5. The filing of an affidavit of an attorney is not a 
compliance with an order for production ; the affidavit 
should be made by the client. 

6. Papers and proceedings in matters under the R. P. 
Act should be filed in the prothonotary's office and not in 
judges' chambers. 

7. Though in practice it is not usual to leave documents 
referred to in the affidavit with the officer of the court 
when filing the affidavit, yet by not complying strictly with 
the order, the party in default leaves himself open to a 
motion. 

Summons discharged, but without costs, owing to 
defendant's default in not complying with order. 
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DOYLE V. EUEAL MUXIC. OF DUFFERIX. 

Tatlob, C. J. 
May 13, 1892.] [Full Ck>usi— £:illaji, J. 

Bais, J. 

Local option by law — Repeal of by new municipaiiiy whm old hmntdixritf -t-c 
co-termiTiout — Appeal from order of judge in chamben on appiieation V^ 
quash — Jurisdiction to entertnin. 

An application had been made to Dnbnc, J., to quash 
by-law No. 22 of the defendant's, repealing by-law Xo. 64 
of the fonner Manic, of Xorth Dnfferin, which was a local 
option by-law under Liquor Licence Acts of 1886 and 18SS, 
8.39. 

The Municipal Boundaries Act, sec. 81, provided that 
in case a local option by-law was in force in territory 
changed by such Act, it should continue to effect that 
territory as though the Act had not been passed ; and by 
sec. 396 of Mun. Act. of 1890 a municipal council may 
repeal, alter and amend by-laws as therein provided. 

Mulockf Q.C., for applicant, contended, inter alia, that 
by.law 64 could not be repealed by present defendants, but 
only by old municipality of North Dufferin, and as the 
latter was not now in existence, the by-law would have to 
stand pending further action of the Legislature. 

Munson and Wade in reply. 

Held— 

The defendants had the power to pass by-law 22, 
repealing by-law 64. 

Application dismissed with costs. 

The applicant appealed. 

Mulock, Q.C., and Isaa/: Campbell, Q. C, for appellant. 

Munson and Wade for respondents. — ^There is no juris- 
diction to entertain the appeal. The rule, though argued 
and disposed of before Dubuc, J., was originally issued by 
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Bain, J., and the judge who granted it is, under sec. 258 of 
the Municipal Act of 1886, the only one who could hear 
argument upon it or deal with it in any way (this objection 
waa taken before Dubuc, J.) ; neither the Chief Justice 
who had adjourned the argument, nor Dubuc, J., who 
made the rule absolute, had any right to entertain it ; the 
judge in chambers was persona designata by sec. 268 of the 
Municipal Act, and all proceedings should take place before 
the judge who granted the rule in the first instance ; this 
is an appeal from a nullity. 

Held — 

A fatal objection. 

Kule dismissed with costs. 

JONES V. SIMPSON. 
May 25, 1892.J [Bain, J. 

Real Propertij Act — Caveat and affidavit — Defects in — Inmfficient statemeiU of 

infereM in land afTected. 

Hearing of petition under Real Property Act. 

JEwarty Q. C, for petitioner. 

Geo. Patterson^ Sr., for caveatee, objected to the petition 
being heard on the ground that the caveat was defective 
in substance because (1) the addition of the caveator was 
not set out as required by sec. 143, and (2) the estate or 
interest that the caveator claimed in the land was not 
sufficiently described. 

The statement of the caveator's estate and interest 
claimed in the land was only stated in both the caveat and 
affidavit thus : — " I have an attachment against Thomas 
Moodie who owns or has a personal interest in the land des- 
cribed." The direction in the form of caveat in the statute 
requires the caveator to " particularize the estate or interest 
claimed ; " and the deponent to the affidavit in support of 
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the caveat is directed to '^ here state particulars of caveat- 
or's interest." It was not even shown that a certificate of 
the writ of "attachment" (if such it were) had been 
registered, without which the writ would be inoperative 
as against the land in question. 

Held— 

Both of the objections were fatal. The direction of the 
statute as to the first must be considered imperative, and 
no equivalent can be accepted : as to the second, " the 
statement not only fails to give any particulars of the 
interest that is claimed by the caveator, but it does not 
even go the length of showing that he has or can have any 
interest in the land." 

Petition dismissed with costs. 

REGINA V. WILLIAMS. 
May 25, 1892.] [Bain, J. 

Liquor Licence Ad — Proof of licence — Selling within prohibited hours cmd 
without licence — Extent of amendments under ad defined. 

The defendant was convicted under sec. 67 of laquor 

Licence Act for selling liquor during prohibited hours, 

and was adjudged to pay a fine of $50.00 and costs. The 

conviction was 

''That the said William Williams, on the 21st day of February, in the 
year, etc., at the village of Crystal City in the County of Rock Lake in his 
premises in the village aforesaid, being a place where liquor may be sold, 
unlawfully did sell liquor during the time prohibited by the Liquor 
Licence Act of 1889, and amended Act for the sale of the same, without 
any requisition for medical purpose, as required by the said Acts, being 
produced by the vendee," etc. 

In the evidence returned by the justices there was 
nothing whatever to shew that the defendant held a licence 
for the premises where the liquor was sold. 

Davis for the Crown. 
Wade for the defendant. 
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Held — 

1. There could not be a conviction of the offence with- 
out proof of the licence. 

2. Though section 118 of the Licence Act covers many 
defects of substance and of form and clothes the court with 
ample powers in certain instances, yet it does not go the 
length of enabling it to arbitrarily convict a defendant of 
an offence for which he was never tried, and the court 
would not, on this application, find the defendant guilty of 
selling liquor without a licence, or make such amend- 
ments in the conviction as would accomplish that object. 

Conviction quashed without costs ; usual order for pro- 
tection of the justices. 

ROFF V. KEOEKER. 
May 25, 1892.] [Baik, J. 

ChaUd mortffoge — ** Situation" of goods — FUing in wrong office, effect of— 

Notice of prior mortgage to ogenL 

Replevin. One H. mortgaged in the county of Duf- 
ferin, on December 9, 1890, a pair of horses then moment- 
arily in said county, but kept at his farm in another county, 
and the mortgage was registered in the County of Dufferin 
on April 13, 1891. At the request of the bailiff of the county 
court of Manchester, charged with the execution of a writ 
against H. at the suit of the present plaintiff, the said H., 
on October 17, 1891, mortgaged the same horses, then in 
said county of Manchester, to the plaintiff, and the mort- 
gage was duly registered in the county of Manchester three 
days after date. The bailiff' knew at the time of the other 
mortgage, but did not tell the plaintiff, and the allegation 
of the defendant that he had told the plaintiff of his mort- 
gage before the second was given was denied. 

H. having made default, the defendant took possession 
and the plaintiff replevied on December 24 last. 
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The act f directs that a mortgage ^^ shall be filed with 
the clerk of the county court in the judicial division where 
the said goods and chattels are situated." 

Twpper^ Q. C, and Phippen for plaintiff 
MunsoUy for defendant, relied mainly on King v. Kuhn^ 
4 M. R. 413. 

1. The division in which the horses were situated wae 
that of their owner's residence and domicile at which thej 
were usually kept. 

2. The plaintiff was bound by the notice that the 
bailiff had of the prior chattel moTtgi^ge—Rolland v. Hart, 
6 Ch. App. 678 ; and consequently was not a purchaser in 
good fiEtith within the meaning of the act ; X King v. Kuhn, 
supray applies to the case of a mortgage that has not been 
filed as well as to the case of one which has not been 
refiled. 

Verdict for defendant. 

BERTRAND v. PARKES. 

Tatlob, C. J. 
JuNB 4, 1892.] [Full Coubt. — Dubuc, J. 

Ejllam, J. 

Fhiudulenl prfferencf — Chattel mortgage — Right of official amgnee tofiU bUl" 
Bjfed of renewal mortgage — Mortgage to he txrid mud he voluntary. 

Appeal by defendant from judgment of Bain, J., ante 
vol 1, pages 85-87, q.v. for fietcts. 

Howell^ Q.C., and Crawford for plaintiff. 
Ewarty Q.C., for defendant. 

Held.-^ 

1. The plaintiff, the ofiScial assignee, was entitled to 

t Con. Stat. cap. 49, eec. 6 ; 44 Vic. c. 11, 8. LXIV. 

{48 Vic. c. 36,8. 1, "as against execution creditors of the mort- 
gagor and as against porchaserB and mortgagees in good fidth and for 
valuable consideration." 
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file the bill herein to have two chattel mortgagee declared 
void, and for other relief. 

2. The first chattel mortgage being a good one, and 
not void because of an agreement not to register, the 
second, which was merely in substitution or renewal, but 
duly registered so as to give notice to the official assignee 
and creditors, was valid as against them, for the first, not 
having been given with intent to prefer, and being one 
wliich might have been registered, the second did not have 
the effect of giving a preference— fib i/m^^i/?or^ A v. Whitej 
6 L. T. K S. 604 ; Smale v Burr, L. R. 8 C. P. 64 ; and 
Samsden v. LuptoUj L. B. 9 Q. B. 17. 

3. As soon as the fact of an assignment for creditors 
has been communicated to a creditor, who though he may 
not execute it, does not repudiate it, a binding irrevocable 
trust is created which constitutes the trustee a purchaser 
for YBiue^— McAllister v. Forsyth, 12 S. C. R. 20. A 
creditor could not, after making an assignment, revoke it 
even before a meeting of the creditors. 

4. A mortgage cannot now be held void as a prefe- 
rence because the mortgagor was insolvent when it was 
given : in order to render it void as a preference, it must 
be the result of the pure voluntary act of the debtor — 
following Molson^s Bank v. Halter, 18 S. C. R., and 
Stephens v. McArthur, 19 8. C. R. 446. 

Decree reversed ; bill dismissed with costs. 

CROTTY V. TAYLOR. 

Taylor, C. J, 
JuNB 4, 1892.] fJuLL Court — Dubuc, J. 

" KiLLAM, J. 

Mortgoffor and mortgagee — Pretended sale under power — Bjfed of^Righi to 

me for deficiency. 

Bill by assignors of a mortgage to have it declared that 
the defendants, the assignees, have disentitled themselves 
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to any right to enforce a judgment recovered by them on 
the covenant in deed of assignment against the assignors 
because of the actions of the defendants in causing a pre- 
tended sale of the property to be held under the power of 
sale in the mortgage, and having the same bought in by a 
third party and a series of conveyances procured with 
the object of cutting out the equity of redemption ; and 
also praying that defendants might be restrained from 
enforcing the writs of execution under such judgments 
Demurrer for want of equity overruled ; defendants ap- 
pealed. 

Howell^ Q.C., and Cumberland for plaintiff. 

JEwartj Q.C., for defendants. 

Held— 

A mortgagee who has exercised a power of sale, and 
who has thereby realized only part of the amount due, can 
proceed to enforce payment of any deficiency. He can so 
proceed against a surety as well as the original debtor 
because he has only exercised a right which he expressly 
stipulated for which is conferred upon him by the mort- 
gage, and subject to his right to exercise which the surety 
took upon himself the obligation of suretyship — Willes v. 
Levett, 1 De G. & Sm. 392 ; Middleditch v. JEllis, 2 Ex. 623 ; 
Budge v. Richens, L. R 8 C. P. 358 ; Gordon v. Gilfoilj 
99 U. S. 168, and Coote on Mortgages, 724. 

2. The exercise of the power of sale mala fide or for an 
improper purpose is a defence to an action on the covenant 
— Kelly V. Imp. Loan Co., 11 S. C. E. 516 distinguished. 

3. The defendants having put it out of their power to 
convey to the plaintiffs upon payment of the mortgage 
money, and having done this by the exercise of a power 
of sale which was not bona fide but intended to cut out the 
equity of redemption while still enforcing payment of the 
debt, the plaintiffs were entitled to the relief prayed. 

Order overruling demurrer affirmed with costs. 
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MERCHANTS BANK v. CARLEY. 

Taylor, C. J. 
JuNB 4, 1892.] [FullCourt — Killam, J. 

Bain, J. 

Judgment debtor — Examinaiicn of-^IAnes to be purmed on inquiring into 
wife's estate — What is tmf^s separate employment — Married toonum's. 

Appeal from judgment of Dubuc, J., confirming order 
of the Referee refusing a motion to commit for refusal to 
answer questions on examination as judgment debtor under 
R. 8. M., Cap. 1, s. 64. 

Plaintiffs recovered judgment in 1883 ; that year the 
defendant assigned and soon aH;er left the Province, but 
returned in 1889. From the examination it appears that 
since the return a business has been and now is carried on 
at a profit under the name of Carey Brothers ; defendant's 
wife and brother being the partners, who, it is claimed, 
contributed the capital in equal shares, none of it being 
supplied by defendant. The wife took no part in manage- 
ment except through defendant, who represented her 
by power of attorney, and received from firm a salary of 
$20.00 per week. 

Tupper, Q.C., and Phippen for plaintiffs. 

Elliott for defendant. 

Held— 

After a consideration of the cases of Dom. Sav. Co. v. 
Kilroy, 15 App. 487 ; Murray v. McCallum^ 8 App. 277 ; 
Lovell V. Newton^ 4 C. P. D. 7 ; Laporte v. Costick^ 31 L. 
T. K S. 434 ; Swanton v. Goold, 9 Ir. C. L. R. 234 ; Krae- 
mer v. Glass, 10 C. P. 470 ; Be Dearmer, 53 L. T. K S. 905 ; 
Harrison v. Douglass, 40 U. C. R. 415 ; Campbell v. Cole, 
7 O. R. 127 ; Monkman v. Robinson, 3, M. R. 640 ; and 
Ross V. Van Etten, 7 M. R. 598, that the proceeds or 
profits of the business so carried on could not be held to 
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be free from the debts or dispoeitioD of the husband, nnder 
sec. 14 of the Mar. Worn. Prop. Act., R. S. M., cap. 95. 
It was not carried on by her separately from her hneband, 
or in fact at all, as he represented his wife's share and she 
left her share to his management, and except through him 
she took no part in the business; consequently thehnsband 
was entitled to an interest in the profits and therefore 
bound to answer such questions as might be put to him 
respecting the profits derived from the business and their 
disposal, even if the result might be that he should be 
compelled to make discovery of matters in which his 
wife was interested. 

Appeal allowed — order that defendant attend at his 
own expense and submit to be examined as to the profits 
of tlie business and how they have been dealt with ; costs 
allowed of proceedings in chambers and of appeals, and 
an}' additional costs occasioned by defendants refusal. 

REGINA V. LAC0U8IERK 

Taylor, C. J. 
JuNB 4, 1892.] [Full Court — TCtllam, J. 

Bain, J. 

Off iV/rari — Rtium to by two only of three jtuOeeg — Quadting eonmeHon — Abute 

of proca9—RtmarH on duty ofeounseL 

Appeal from order of Dubuc, J., granting certiorari, 
ante p. 38 ; and also application to quash conviction refer- 
red by Killam, J., to Full Court to be argued with said 
appeal. 

The appeal having been dismissed on technical grounds 
{atite p. 101) the application to quash alone remained for 
disposition. 

Haggard for the rule nisL 

Mulock^ Q.C., contra^ objected that no proper return had 
been made to the writ of certiorari, none upon which the 
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court coald act; the conviction was made by three jus- 
tices and the return to the certiorari aLd the schedule was 
signed by two only ; the third, who was temporarily 
absent, had afterwards made a return, but it was on a 
separate paper and not attached to the writ. 

Held— 

A return to a writ of certiorari made by one or two of 
several convicting magistrates, provided they, having the 
record in their possession, can return it, is a sufficient 
return npon which the court can act. — Rex v. Oriesly^ 
Conib. 25 ; King v. Inhabs. of Darlington^ 1 Barnard. 113 ; 
4 Viner's Abrid. 355 ; JDuke of NorfoWs Case, 1 Dyer 93 ; 
Reeve v. Brovm^ 1 Keb, 282 ; Reg. v. Frawley^ 45 U. 0. R. 
227 ; Re Shotwell, 10 Johns. (U. 8. A.) 304 ; 12 Ibid. 31 ; 
Seym<mr v. Webster^ 1 Cow. 168 (U.S.A.), and Paley on 
Convics.^ 6th ed. 444. 

Per Taylor, C. J., (in delivering the judgment of the 

court) — 

"The conviction must be quashed. There is no evi- 
dence of any felonious intent on the part of Lacousiere in 
anything he did. On the contrary, it, in my opinion, 
proves that there was no such intent. I cannot understand 
how a counsel attending upon a prosecution before three 
country justices could allow them to convict upon such 
evidence as was given in this case. Far less can I under- 
stand how, after they had decided to convict, he could be 
a party to the making of the alleged agreement, that the 
accused should be discharged from the conviction upon 
returning the bedstead, paying $50 damages and the costs, 

with an undertaking not to appeal I fully 

endorse what was said by my brother Dubuc (ante p. 33) 
when disposing of the application for the writ of certiorari. 
The whole proceedings, arrest, trial and conviction were a 
gross abuse of criminal process for the purpose of obtaining 
an undue advantage in a most trivial matter. Against the 
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private prosecutor I have no hesitation in ordering the 
payment of costs." 

Rule to quash made absolute ; costs against private 
prosecutor, the Comte de Leusse. 

VELIE V. EUTHERFOED. 

Tatlok, C. J. 
June 4, 1892.] [Full Court — ^Killam, J. 

Bain, J. 

Married woman — Adion agaxrul — SeparoU etIaU — RequitUes of proof cf 

h^ore recovery. 

Appeal by plaintLff from judgment of Dubuc, J., re- 
ported ante p. 78, upholding finding of County Judge, 
entering verdict for defendant, a married woman. 

Elliott for plaintiff. 
Kennedy^ Q.C., for defendant. 

Held— 

Per Taylor, C. J. : 

"If it was intended by the judge of the County 
Court and by my Brother Dubuc to hold that, in 
every case, before a judgment can be recovered against 
a married woman, the existence of separate property 
must be proved, then I must enter my most respectful 
dissent. As was pointed out in Wishart v. McManus^ 1 
M. R. 213, there are not to be found in our act, nor in 
any Ontario act, such restrictive words as are found in the 
English act^ that damages and costs recovered in an action 
against a married woman ^ shall be payable out of her separ- 
ate property and not otherwise.' I do not agree with the 
views held by a large number of the judges in Ontario, 
nor with the conclusions arrived at by the Ontario Court 
of Appeal in Darling v. i?iVc, 1 A. R. 43 ; and Lawson v. 
Laidlaic^ 3 A. R, 77. In my judgment the opinions on 
this subject held and expressed by the late Sir Adam 
Wilson in Wt^yweT v. JeffersoUy 37 U. C. R- 551 ; and by 
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Armour, C. J. in Clarke v. Creighton^ 46 U. C. R. 514, and 
Griffin v. Patterson^ 45 U. C. R. 536, are correct. I adhere 
to the opinion I expressed in Wishart y. McManus that 
debts contracted by a married woman in carrying on a 
buBiness, or employment, occupation or trade in her own 
behalf separately from her husband, may be sued for as if 
she were an unmarried woman, that is, without regard to 
separate estate. But when suing a married woman it is 
necessary to prove one of two things : It must be proved 
that she is carrying on a business or employment, occupa- 
tion or trade, separate from her husband, and that the 
liability sued upon arose out of, or was contracted in con- 
nection with that separate business or employment, occu- 
pation or trade. That is what was proved in Wishart v. 
McManus. Or, it must be shown that the married woman 
is possessed of separate property upon which it may be 
presumed she intended the liability incurred or contract 
enetred into, and which is the subject matter of the suit, 
should attach, or out 6f which it should be paid. 

** In the present case the plaintiflf has proved neither of 
these. The learned judges who have already dealt with 
the case have found correctly that there is no evidence of 
the existence of separate property, and I cannot find in the 
evidence any proof that the defendant was carrying on a 
busidess or employment, occupation or trade separately 
from her husband. I therefore arrive at the same con- 
clusion as the learned judge of the County Court and my 
Brother Dubuc did, that there cannot be a verdict for the 
plaintiff. The proper order to make wi 1 be that the 
verdict for the defendant be set aside and a non-suit 
entered ; but the plaintiff must bear the costs of the 
present appeal." 

Per Bain, J. "That the plaintiff may not be pre- 
vented from trying the case again should he desire to do 
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SO, the verdict for the defendant should be set aside and a 
non-suit entered. The defendant is entitled to costs." 

TAYLOR V. SHARP. 

DUBUC, J. 

June 4, 1892.] [Full Ooubt — Killam, J. 

Bain, J. 

Petition to set aside dale of mortgaged lands — Fraud on court in obtaining report 
and vesting order — Parties to petition in such case — iSetting aside proceed- 
ings/or fraud, 

A report confirming a sale of lands under a decree, and 
a vesting order, were obtained by the practice of a fraud 
upon the court and the defendants, who filed a petition 
praying a declaration that the sale was void and that the 
report fixing amount due and writs of execution issued 
thereunder be set aside. 

It was objected on behalf of the plaintiff that the other 
parties to the cause and the purchaser under the sale and 
his assigns, had no notice of the application. 

Taylor, C. J., made an order setting aside the report 
and the executions, but not directly interfering with the 
sale. 

Plaintift' set the petition down for rehearing. 

Ewartj Q.C., for plaintiff — The sale can not be set 
aside in the absence of these parties, and the subse- 
quent proceedings can not be set aside until revocation of 
the sale and the report and order confirming it. 

Howell, Q.C., and Cumberland in reply. 

Held— 

1. A judgment or decree obtained by fraud is void at 
the option of the party upon whom the fraud is practised, 
and this seems equally applicable where the nullity is set 
up in the same suit — Regina v. Saddler* 8 Co., 10 H. L. 404 ; 
Earl Bandon v. Becker, 3 C. 4 & F. 479 ; Philipson v. 
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Egremont, 6 Q. B. 587 ; and Harrison v. Southampton^ 4 
De Q. M. & Q. 137. 

2. It was not necessary to have any order setting aside 
the sale, or the report confirming it, in order to entitle the 
petitioners to have the subsequent proceedings set aside. 

Order of Chief Justice affirmed with costs. 

HARDY V. DESJAELAIS. 
KERB V. DESJARLAIS. 
June 20, 1892.] [Dubuc, J. 

R. P. Ad — Half-breed tiUe — Sale of infant^ lands under court order — Necessary 

compliance wUh order — Lost order , proof of. 

Issue under Real Property Act. 

Defendant, a half-breed, on attaining his majority in 
1890, made application for certificate of title as grantee 
from Crown of patent dated October 2, 1882, under Mani- 
toba Act- 

The plaintiffs filed caveats claiming to be entitled under 
a Court Order which (under 41 Vic, c. 7, s. 15) on the 
petition of the defendant, then an infant, presented by his 
father, directed a sale of said lands and ordered the pro- 
ceeds to be applied to the maintenance and education of 
the defendant ; and authorized the father to execute a 
conveyance on certain conditions. Under such order the 
father conveyed to the Rev. C. St. Pierre, who conveyed 
to H., who conveyed to G., who conveyed to plaintiff Kerr, 
who conveyed a portion thereof to plaintiff Hardy. 

The original order was lost and proof, not conclusive, 
but sufficient, was given to satisfy the court of this fact ; 
the plaintiffs adduced the following secondary evidence 
of the order — (1.) The recital in the conveyance under 48 
v., cap. 30, s. 2 ; (2.) an office copy under the seal of the 
court with stamps thereon, cancelled on Aug. 5, 1882 ; (8.) 
exemplification under seal of court under Reg. Act, R. 8. 
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M., cap. 135, sec 46 ; and (4.) by an office copy from the 
Registry office, under sections 50, 75 and 76 of said Beg. 
Act. 

Howellj Q. C, and Mulockj Q. C, for plaintiffs. 

Ewartj Q. C, and Chaff ey^ for defendant. 

A sufficient proof of the making of the order. 

The order directed that the sum of $200 offered was a 
fair price and should be accepted ; that a sale be made to 
St. Pierre upon payment into court of that sum for the use, 
etc., of defendant ; that upon such payment the father be 
empowered to execute a conveyance of said lands ; that 
the said sum be then paid out to St. Herre on his entering 
into and delivering to the Master a bond conditioned for 
the proper expending of the money so entrusted to him for 
the maintenance and support of the defendant. The money 
was paid in by, and paid out to St. Pierre on Sept. 23, 1881, 
ten months after the date of the order, and after he had 
sold to H.; but already as early as June 1880, St. Pierre 
had paid a considerable portion, if not the whole of the 
purchase money, to the father for the infant. 

Held— 

That while the payments in and out of Sept. 23, 1881, 
were certainly against the spirit and intention of the order, 
even if they were not against the letter, as no time for pay- 
ment was fixed thereby, yet the terms thereof had been 
substantially complied with, and the provisions of 48 V., 
cap. 30, sees. 1 and 2 (reproduced in R. S. M., c. 67, sees. 
11 and 22) should be considered as fully applicable— jBarfter 
V. Proudfoot^ 1 W. L. T. 147 distinguished as in that case 
no sale had been made at all, but an improper exchange 
effected, and the terms of the order had been neither strict- 
ly nor substantially observed. 

Verdict for plaintiffs. 
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McCLENEGHAN v. HETHERINGTON. 
June 28, 1892.] [Dubuc, J. 

LinwiaHon of action on morigage — R* S. M, c. S9, s. $4 applies to any lands — 

English doctrine preferred to thai of OrUario, 

R. S. M. cap. 89, eec. 24 provides : 

No action or suit or other proceeding shall be brought to recover any 
Bum of money secured by any mortgage, judgment or lien, or otherwise 
charged upon or payable out of any land or rent, at law or in equity, or 
any legacy, but within ten years next after the present right to receive 
the same accrued to some person capable of giving a discharge for or 
release of the same, unless in the meantime some part of the principal 
money or some interest thereon has been paid, or some acknowledgment 
of the right thereon has been given in writing signed by the person by 
whom the same is payable or his agent, to the person entitled thereto or 
his agent ; and in such case no action, suit or proceeding shall be brought, 
but within ten years after such payment or acknowledgment, or the- last 
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of each payments or acknowledgments if more than one was made and 
given. 

Dumurer to a replication raising the question whether 
the proviflioDB of that section apply to a covenant in a 
mortgage upon lands without this Province as well as 
within. 

Howell, Q. C, for plaintiff. 
McLeod for defendant. 

Held^ 

1. The section applied to any land — ^following Sutton v. 
Sutton, 25 Ch. D. 511 — otherwise a foreigner would have a 
right of action in Manitoba on a covenant in a mortgage 
upon lands outside the Province, while a Manitoban would 
be deprived of such right of action on a mortgage upoD 
lands therein. 

2. The doctrine of English courts should prevail over 
that of the Courts of sister Provinces in questions where the 
law is substantially the same in Imperial and Provincial 
legislation. 

Demurer allowed with costs. 

ROTHWELL v. MILNER. 
July 2, 1892.] [Bain, J. 

Sale of horse — Warranty — GUxnders — Oanxat emptor. 

Appeal by plaintiff from verdict of county judge, who 
found for defendant in an action brought against him for 
breach of duty under sec. 16 of the Diseases of Animals 
Actjt in selling a glandered horse to plaintiff, which, how- 
ever, he did know to be suffering from that disease (in 
consequence of which it was destroyed) nor had he ^^ cause 

fNow Rev. Stat. sec. 26: ''Any person who sells or dlspoeee of 
. . . any animal infected with or labouring under any infections or 
contagious disease, or any animal respecting which there is cause for 
suspicion that such animal is infected . . . shall for every such 
offence incur a penalty of one hundred dollars." 
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for BUBpicion " at the time of sale that the horse was so 
infected. There was no warranty express or implied, as 
to condition of horse at time of sale. 

Allan Macdonald for plaintiff. 
Colin H. Campbell for defendant. 



1. Even had there been a breach of the statutory duty 
the action would not lie, in the absence of a specific right 
created or vested in the plaintiff — Addison on Torts, 74. 

2. In the absence of a warranty the maxim of caveat 
emptor should prevail, and the plaintiff should have had 
the horse examined. 

Appeal dismissed with costs. 

CHARLEBOIS v. GREAT K W. C. RT. CO. 

Raihoay Act $^8 — Righi of company to mortgage — General powers in thai 
behalf— 'EnfcTcemeni of decree of Ontario Court uncertain. 

July 2, 1892.] [Bain, J. 

The plaintiff filed a bill of complaint against the de- 
fendants, a railway company incorporated under Dominion 
act, upon an agreement for the construction of defendants' 
railway. A clause in the agreement was set out in the bill 
as follows : 

The Contractor (plaintiff) shall have, in addition to such protection 
and lien (if any) as the law allows and accords him, a full and complete 
lien and first chax^ge, upon and over the said first fifty miles of railway 
and its appurtenances including rails, ties, buildings, equipment, road-bed, 
right-of-way, right to the land grant thereto appertaining, if and when 
fully earned, right of operation of said railway, and upon the whole pro- 
perty enterprise and undertaking (including the works already in course 
of completion) until he, the said Contractor, is and shall be paid the said 
full sum of one hundred and fifty thousand pounds sterling (X160,000) as 
aforesaid, nor shall the Company be at liberty to take possession of or 
exercise any acts of possession over or respecting the said fifty miles of 
railway or its appurtenances afore-mentioned while or so long as any sum 
remains due and unpaid to the Contractor under this Contract, and the 
full absolute and sole possession thereof shall in such case remain and be 
vested meanwhile in the Contractor. 
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The bill also alleged two jadgments obtained by the 
plaintiff against defendants in Ontario, by which defend- 
ant's railway, land grant, etc, in Manitoba were ordered to 
be sold, and the defendants were ordered to deliver ap 
possession of the said railway, land grant, etc, to the 
plaintiff and were restrained from retaining possession of 
the railway and from dealing with the land grant or 
bonds of the Company. 

The bill prayed, inter alia^ for delivery of possession by 
the defendants, for an injunction restraining them from 
alienating or disposing of the railway, land grant, etc, and 
also for specific performance of the jadgments of the On- 
tario Court, and payment of amount found due by it. 

The defendants demurred for want of equity to so 
much of the bill as asked for such relief. 

Howellj Q. C, and Cumberland for plaintiff. 
Culver^ Q.C., and Bradshaw for the defendants. 

Beld— 

1. While neither the special act incorporating the de- 
fendants, nor the Bailway Act, expressly authorized such 
an agreement, and while in England it seems to be settled 
that under the acts in force there a railway company cannot 
mortgage or charge the permanent way or fixed plant or 
franchise so as to give the mortgagee the right to enter 
upon the property or otherwise to interfere with the Com- 
panys possession — Gardiner y. London C. A 1>. JRailway, L. 
R., 2 Ch. 201 — and a similar doctrine has been established 
in Ontario— Pe/o v. Wetland By. Co., 9 Qr. 458 ; Phelps 
V. St. Cath By. Co.^ 19 Out. 501 — yet in view of section 
278 of the present Railway Act, which recognizes the fact 
that, as Lord Watson said in Bedfield v. Wickham^ 13 App 
Ca. 467, ^^ a railway or section of a railway, may, as an in- 
teger, be taken in execution and sold like other imeubles 
in ordinary course of law,** the present policy of Canadian 
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law in this respect mast be considered different from 
that which formerly obtained in England. 

2. Under said sec. 278, only the purchaser at a sale 
is entitled to operate or have possession of a railway ; that 
section does not apply to the present case. 

8. The decision in the case of Bickford v. Grand Junction 
By Co. J 1 S. C. 696, seems to go the length of holding that 
the express power to borrow and to give specified securities 
will not negative or exclude the general power of the com- 
pany to give other securities for the purposes within the 
scope of the powers conferred upon it to construct and 
operate a railway ; the present agreement cannot be said 
to be invalid in so far as regards the giving of a lien, but 
it does not follow that the plaintiff is entitled to all the 
relief sought. 

4. Though the Ontario Court may have had jurisdicton 
to make the decree which it did in regard to tlie railway 
and land in this Province yet there did not appear to be 
any authority to the effect that this court should recognize 
and give effect to the order of the Ontario Court in that 
respect, following Norris v. Chambers^ 80 L. J. Ch. 285, 
where it is stated that there is always the difBculty that 
such a ^^declaration and decree may be a mere brutum 
fulmen and incapable of being enforced." 

5. It did not sufficiently appear that the plaintiff was 
not entitled to some of the relief prayed, and such being 
the case the demurrers were too wide and should be over- 
ruled. 

6. The general demurrer to the whole bill for want of 
equity and for want of parties must be over-ruled, because 
the plaintiff would be entitled at all events to a decree for 
the payment of the amount due by the defendants to the 
plaintiff, and which, by the judgments in the Ontario Court, 
the defendants were ordered to pay to him personally. 

Demurrers over-ruled. 
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RUDDELL V. GEORGESON. 
July 11, 1892.] [Taylor, C. J. 

Patent — Ihx Sale — JS^ect of mde ofwnpaiented land» — Right of Crown to isgue 

patent to original purduuer. 

Bill praying for a declaration that one B. holds the 
legal estate of certain lands as trustee for plaintiff. B. 
agreed to purchase the lands from the Crown on October 
19, 1881, and paid a large proportion of the purchase 
money. By a series of conveyances his interest in the 
lands became vested in defendant, who eventually paid the 
balance of the purchase money to the Crown, and obtained 
a patent on October 20, 1891. Taxes were assessed and 
levied on the lands for the years of 1888, '84, '85, and '86, 
and these being unpaid the lands were sold on July 26, 1887, 
to the plaintiff, and tax deed duly issued to him on July 
28, 1889, in form prescribed by Municipal Act of 1886. 
Defendant applied for certificate of title under Real Prop- 
erty Act, and plaintiff filed caveat, and later this bilL It 
was alleged that the money paid by defendant to complete 
purchase was really that of B., and that he procured the 
patent to be issued to defendant, believing that thereby 
the land would be free from taxes and the tax sale, and 
that the defendant therefore held the land as trustee for R 

The defendant demurred for want of equity. 

Howell^ Q. C, for plaintiff. 

TtippeVy Q. C, and Pkippen for defendant. 

Held— 

Assuming that the estate or interest of B. or his 
assignee was subject to taxation, he had only a limited or 
partial interest, and all that the purchaser at the tax sale 
could acquire was that estate or interest, so far as the 
Crown might be willing to recognize or admit, which it 
has not done here, but has chosen to recognize the assignee 
of B. and to issue the patent to him ; and were it true 
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that the balance of the purchase money had been really 
paid by B. it would make no difference ; had he never 
executed any assignment of his interest in the land the 
Crown might have issued the patent to him notwithstand- 
ing the sale for taxes ; the rights of the Crown were not in 
any way affected by the taxation of the estate or interest 
which he had acquired as purchaser ; there being no alle- 
gation of imposition, or fraud by B. on the Crown, it was 
free to recognize such right as the plaintiff acquired under 
the tax deed, or to disregard it and recognize the defend- 
ant as the person entitled to the patent ; having done this 
latter the fact that thereby the defendant is enabled to 
hold the land free from taxes is no ground for inter- 
ference. 

"Whether the estate or interest of a purchaser or 
locatee can be subjected to taxation is a question which 
may require, and which deserves, more consideration than 
it has yet received, but I do not propose to deal with the 
matter at present as the demurrer may be disposed of on 
other (above) grounds." 

Demurrer allowed. 

FREEHOLD LOAN AND SAV. CO. v. McLEAN. 
July 11, 1892.] [Taylor, C. J. 

Petition to vacate decree on account of surprige and discovery of evidence — Due 
diligence in such case — Opening Master's reference. 

Petition presented by plaintiffs to have a decree vacated 
and for leave to amend their bill on the grounds of (1) 
being taken by surprise in the Master's office and (2) sub- 
sequent discovery of an important letter in their solicitor's 
office, nearly four months after date of Master's report. 

Mulocky Q. C, for petitioner. 

Bradshaw in reply. 

The learned judge held on the evidence that there had 
been no surprise. 
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Ab to the diflooverj of evidence it appeared that the 
letter in question had been drawn up by and given to one 
of the firm of plaintiflTs agents, who afterwards went to 
live elsewhere ; that on the institation of proceedings all 
papers had been given to their solicitors ; that the letter 
had by some means unknown got into a wrong ^ivelope 
with other papers, and though its existence was known to 
the other member of the firm of plaintifib' agents, yet he 
had forgotten it until he drew it forth from said envelope 
when going through the papers with the company's solici- 
tors who had been unaware of its existence. 

Held— 

Materiality of the evidence is not sufficient ; it must be 
accompanied by evidence of previous diligence — Graham 
and Waterman, vol. 1, p. 462 — and there was nothing to 
show that the evidence in question here could not with 
due diligence have been discovered earlier — Murray v. 
Can. Cen. By., 7 A. R. 646. 

In any case the evidence here tendered was merely 
corroborative which, it is well settied, 'is no ground for 
granting a new trial — Miller v. CmfeL Life, 11 O. R. 
120 ; 14 A« £. 218 ; and the Master's reference having 
been closed it should not be opened except under such a 
state of facts as would warrant a new trial being granted. 

Petition dismissed with costs. 
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CITY OF WINNIPEG v. BARRETT. 
CITY OF WINNIPEG v. LOGAN. 

July 30th, 1892.] 

Lord Watson, Lord Hannen, 

Judicial Committbb — Lord Macnaghtbn, Lord Shand, 

Lord Morris, Sir Rich. Couch. 

ContlUutional law — The Manitoba and B, N, A, Acts — DenmninaJtUmal 
schools in Manitoba — Ri{fht of Roman CkUholic or English Church 
thereto — Manitoba Schools Act of 1890. 

1. The Manitoba Public Schools Act of 1890, 53 Vic. cap. 29, is intra 
vives of the I^egislaturc of that Province. 

2. The proyiBions of subsections 2 and 3 of section 22 of the Mani- 
toba Act do not operate to withdraw such a question as that involved in 
the present case from the jurisdiction of the ordinary tribunals of the 
country. 

3. The establishment of a national system of education upon an un- 
sectarian basis is not so inconsistent with the right to set up and maintain 
denominational schools that the two things cannot exist together, or that 
the existence of the one necessarily implies or involves immunity from 
taxation for the purpose of the other. 

4. There were no rights or privileges with respect to denominational 
schools existing by law or practice in Manitoba at the time of the Union 
with Canada which were prejudicially affected by said Public Schools Act. 

5. The schools established by said Act are not Protestant schools but 
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UDfiectarian schools, and no right or privilege of any denomination is 
prejudicially affected by the &ct that, owing to religions convictions, its 
members feel compelled to support their own separate schools, and find 
themselves onable to partake of the advantages of the public unsectarian 
schools for which they are taxed in common with other denominations. 

6. The word " practice " in subsection 1 of section 22 of the Manitoba 
Act is not to be construed as equivalent to ** custom having the force of 
law." 

The Manitoba Act, sec. 22, provides : 

In and for the province the said legislature may exclusively make 
laws in relation to education, subject and according to the following 
provisions : 

(1) Nothing in any such law shall prejudically affect any right or 
privilege with respect to denominational schools which any class of per- 
sons have by law or practice in the Province at the union. 

(2) An appeal shall lie to the Governor-General in Council from any 
act or decision of the legislature of the Province, or of any provincial 
authority, affecting any right or privilege of the Protestant or Roman 
Catliolic minority of the Queen's subjects in relation to education. 

(3) In case any such Provincial law, as &om time to time seems to 
the Governor-General in Council requisite for the due execution of the 
provisions of this section, is not made, or in case any decision of the Gov- 
ernor-General in Council on any appeal under the section is not duly exe- 
cuted by the proper Provincial authority in that behalf, then, and in 
every such case, and as fiEU* only as the circumstances of each case require, 
the Parliament of Canada may make remedial laws for the due execution 
of the provisions of this section, and of any decision of the Governor- 
General in Council under this section. 

The British N, Am. Act, sec. 93, provides : 

[D Nothing in any such law shall prejudically a^ct any right or 
privilege with r^?)e))ect to denominational schools which any class of pei^ 
sons have by law in the Province at the union. . . . 

By the '* Act respecting the Public Schools " and the 
** Act resjM>oting the Department of Education," both 
a^ented to on Marvh 31^ 1890, the Legislature of Manitoba 
purported to alK»U$h the system of Separate Schools for 
Protestants and Roman Catholics, which at that time was 
in existence in said Province, and established instead a 
system under which the public schools were organized in 
all the school distriot« without regard to the religions 
views of the ratojMiyors. 
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The City of Winnipeg on July 14, 1890, passed a by- 
law^. No. 480, to authorize an assessment for city and 
school purposes in that city for the current municipal year. 
On July 28 another by-law. No. 488, was passed amending 
the former by-law. 

On October 7, 1890, one John Kelly Barrett, a Roman 
Catholic ratepayer of said city, obtained, under Munic. 
Act, 58 v., c. 51, s. 258, a summons for an order to quash 
said hy-laws " for illegality, and that upon the following 
anaong other grounds. 

1. That because by the said by-laws the amounts to be 
levied for school purposes for the Protestant and Catholic 
schools are united, and one rate levied upon Protestants 
and Roman Catholics alike for the whole sum.^^ 

No other ground was stated. 

On November 24, 1890, the Hon. Mr. Justice Killam 
delivered judgment in the matter and made an order dis- 
missing the summons with costs. — 1 W. L. T. 157. 

The applicant appealed to the Full Court of Queen's 
Bench for Manitoba from the judgment of Killam, J. and 
on February 2, 1891, the last mentioned Court, (Taylor C. 
J., Dubuc and Bain JJ.,) gave judgment dismissing the 
appeal with costs, Dubuc, J. dissenting. — 1 W. L. T. 195. 

Barrett thereupon appealed to the Supreme Court of 
Canada, which on October 28, 1891, gave judgment unani- 
mously in his favour, over-ruling the judgments of the 
Manitoba Courts.— 2 W. L. T. 119. 

Shortly thereafter the respondent Logan, a member of 
the Church of England, and a ratepayer, made application 
to quash by-law No. 514, of the city of Winnipeg for 
levying and raising the assessment for the year 1891, on 
the grounds " (1) That by the said by-law the amount 
estimated to be levied for school expenditure is levied upon 
members of the Church of England and all other religious 
denominations alike. (2) That it is illegal to assess mem- 



150 WBSTBRN LAW 



Vol. iii. 



berB of the Church of England for the support of schools 
which are not under the control of the Church of England 
and in which there are not taught religious exerdsea pre- 
scribed by said church." 

The aflidavit filed in support of the application alleged 
that at the time of the union with Canada of what ia now 
the province of Manitoba, there were in operation a num- 
ber of parochial schools, in which the distinctive principles 
and doctrines of the Church of England were taught and 
which were supported by members of that church, and out 
of the funds of the church. 

The Full Court of Queen's Bench for Manitoba on 
December 14 last, gave judgment in the applicant's favour, 
following the Supreme Court's decision in Barrett v. Winni- 
peg^ supra^ and holding that the members of the Church 
of England in Manitoba had the same right to denomina- 
tional schools as the Roman Catholics.— 3 W. L. T. 11. 

The City of Winnipeg appealed from the judgment of 
the Supreme Court in the first case and from the judgment 
of the Court of Queen's Bench, founded on that of the 
Supreme Court, in the second. 

The appeals were argued ^ before the above memben 
of the Committee. 

Sir Horace Davey, Q. C, U Alton McCarthy, Q. C. 
(Canadian Bar) and J^eph Martin, (Canadian Bar) for the 
appellants. 

The Attorney Generaty S. H. Blake, Q. C, (Canadian 
Bar) jr. & Ewart, Q. C, (Canadian Bar) and F. C. Gore 
for respondent Barrett. 

J9<im for respondent Logan. 

The facts, other than those above stated, sufficiently 
ap{>ear in the 

Judgment (delivered by Lord Macnaghten] 

♦ On Julv li-kx 
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Theae two appeals were heard together. In the one 
case the City of Winnipeg appeals from a judgment of the 
Supreme Court of Canada, reversing a judgment of the 
Court of Queen's Bench for Manitoba, and in the other 
from a subsequent judgment of the Court of Queen's 
Bench for Manitoba, following the judgment of the Su- 
preme Court. The judgments under appeal quashed 
certain by-laws of the City of Winnipeg, which authorized 
assesaments for school purposes in pursuance of the Public 
Schools Act, 1890, a statute of Manitoba to which B.oman 
Catholics and members of the Church of England alike take 
exception. The views of the Roman Catholic Church were 
maintained by Mr. Barrett, the case of the Church of Eng- 
land was put forward by Mr. Logan. Mr. Logan was con- 
tent to rely on the arguments advanced on behalf of Mr. 
Barrett, while Mr. Barrett's advisers were not prepared to 
make common cause with Mr. Logan, and naturally would 
have been better pleased to stand alone. The controversy 
which has given rise to the present litigation is, no doubt, 
beset with difficulties. The result of the controversy is of 
serious moment to the province of Manitoba, and a matter 
apparently of deep interest throughout the Dominion. 
But in its legal aspect the question lies in a very narrow 
compass. The duty of this board is simply to determine 
as a matter of law whether, according to the true con- 
struction of the Manitoba Act, 1870, having regard to the 
state of things which existed in Manitoba at the time of 
the Union, the Provincial Legislature has or has not ex- 
ceeded its powers in passing the Public Schools Act, 1890. 
Manitoba became one of the provinces of the Dominion of 
Canada under the Manitoba Act, 1870, which was after* 
wards confirmed by an Imperial Statute, known as the 
British North America Act, 1871. Before the Union it 
was not an independent province, with a Constitution and 
a Legislature of its own. It formed part of the vast terri- 
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tories which belonged to the Hudson's Bay Company and 
were administered by their officers and agents. The Mani- 
toba Act, 1870, declared that the provisions of the British 
North America Act, 1867, with certain exceptions not 
material to the present question, should be applicable to 
the province of Manitoba, as if Manitoba had been one of 
the provinces originally united by the Act. It established 
a Legislature for Manitoba, consisting of a Legislative 
Council and a Legislative Assembly, and proceeded, in 
section 22, to re-enact with some modifications, the provis- 
ions with regard to education which are to be found in 
section 98 of the British North America Act, 1867. Sec- 
tion 22 of the Manitoba Act, so far as it is material, is in 
the following terms : 

Id and for tlxe province the said Legislatare may exclnsively make 
laws in relation to education subject and according to the foUowing 
provisions : 

(1) Nothing in any such law shall prejudicially affect any right or 
privilege with respect to denominational schools which any class of per- 
sons have by law or practice in the province at the Union. 

Then follow two other subsections. Subsection 2 gives 
an " appeal," as it is termed in the Act, to the Govemor- 
6eneral-in-Council from any act or decision of the Legisla- 
ture of the province or any provincial authority "affecting 
any right or privilege of the Protestant or Roman Catholic 
minority of the Queen's subjects in relation to education." 
Subsection 3 reserves certain limited powers to the Domin- 
ion Parliament in the event of the Provincial Legislature fail- 
ing to comply with the requirements of the section or the 
decision of the Governor-General in Council, At the com- 
mencement of the argument a doubt was suggested as to the 
competency of the present appeal in consequence of the so 
called appeal to the Governor-General-in-Council provided 
by the act. But their Lordships are satisfied that the 
provisions of subsections 2 and 3 do not operate to with- 
draw such a question as that involved in the present case 
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from the jurisdiction of the ordinary tribunals of the coun- 
try. Subsections 1, 2 and 3 of section 22 of the Manitoba 
Act, 1870, differ but slightly from the corresponding sub- 
sections of section 93 of the British North America Act, 
1867. The only important difference is that in the Mani- 
toba Act, in subsection 1, the words *'by law" are followed 
by the words " or practice," which do not occur in the cor- 
responding passage in the British North America Act, 
1867. These words were no doubt introduced to meet the 
special case of a country which had not as yet enjoyed the 
security of laws properly so called. It is not perhaps very 
easy to define precisely the meaning of such an expression 
as " having a right or privilege by practice." But the 
object of the enactment is tolerably clear. Evidently the 
word '* practice " is not to be construed as equivalent to 
" custom having the force of law." Their Lordships are 
convinced that it must have been the intention of the 
Legislature to preserve every legal right or privilege, and 
every benefit or advantage in the nature of a right or priv- 
ilege, with respect to denominational schools which any 
class of persons practically enjoyed at the time of the 
Union. What, then, was the state of things when Mani- 
toba was admitted to the Union ? On this point there is no 
dispute. It is agreed that there was no law, or regulation, 
or ordinance, with respect to education in force at that 
time. There were, therefore, no rights or privileges with 
respect to denominational schools existing by law. The 
practice which prevailed in Manitoba before the Union is 
also a matter on which all parties are agreed. The state- 
ment on the subject by Archbishop Tache, the Roman 
Catholic Archbishop of St. Boniface, who has given evid- 
ence in Barrett's case, has been accepted as accurate 
and complete. " There existed," he says, ** in the territory 
now constituting the Province of Manitoba a number of 
effective schools for children. These schools were denom- 
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iDational Bchools, some of them being regulated and con- 
trolled by the Roman Catholic church, and others by var- 
ious Protestant denominations. The means necessary for 
the support of Roman Catholic schools were supplied, to 
some extent, by school fees, paid by some of the parents of 
the children who attended the schools, and the rest were 
paid out of the funds of the church contributed by its 
members. During the period referred to Roman Catholics 
had no interest in, or control over, the schools of the Pro- 
testant denominations, and the members of the Protestant- 
denominations had no interest in, or control over, the 
schools of the Roman Catholics. There were no public 
schools in the sense of State schools. The members of the 
Roman Catholic Church supported the schools of their own 
church for the benefit of the Roman Catholic children, and 
were not under obligation to and did not contribute to the 
support of any other schools." Now, if the state of things 
which the Archbishop describes as existing before the 
Union had been a system established by law, what would 
have been the rights and privileges of the Roman Catholics 
with respect to denominational schools ? They would have 
had by law the right to establish schools at their own 
expense, to maintain their schools by schools fees or volun- 
tary contributions, and to conduct them in accordance with 
their own religious tenets. Every other religious body, 
which was engaged in a similiar work at the time of the 
Union would have had precisely the same right with re- 
spect to their denominational schools. Possibly this right 
if it had been defined or recognized by positive enactment, 
might have had attached to it, as a necessary or appropri- 
ate incident, the right of exemption from any contribution 
under any circumstances to schools of a different denomin- 
ation. But, in their lordships opinion, it would be going 
much too far to hold that the establishment of a national 
system of education upon an unsectarian basis is so inoon- 
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sistent -with the right t6 set up and maintain denomination- 
al schools that the two things cannot exist together, or 
that the existence of the one necessarily implies or involves 
immunity from taxation for the purpose of the other. It 
has been objected that if the rights of Roman Catholics, 
and of other religious bodies, in respect to their denomin- 
ational schools, are to be so strictly measured and limited 
by the practice which actually prevailed at the time of the 
Union, they will bo reduced to the condition of a " natural 
right " which " does not want any legislation to protect 
it." Such a right, it was said, cannot be called a privilege 
in any proper sense of the word. If that be so, the only 
result is that the protection which the Act purports to ex- 
tend to rights and privileges existing ^'by practice" has no 
more operation than the protection which it purports to 
afford to rights and privileges existing " by law." It can 
hardly be contended that in order to give a substantial 
operation and effect to a saving clause expressed in general 
terms, it is incumbent upon the court to discover privileges 
which are not apparent of themselves, or to ascribe dis- 
tinctive and peculiar features to rights which seem to be of 
such a common type as not to deserve special notice or re- 
quire special protection. Manitoba having been constitut- 
ed a province of the Dominion in 1870, the Provincial 
Legislature lost no time in dealing with the question of 
education. In 1871 a law was passed which established a 
system of denominational education in the common schools 
as they were then called. A board of education was 
formed, which was to be divided into two sections, Pro- 
testant and Roman Catholic. Each section was to have 
under its control and management the discipline of the 
schools of the section. Under the Manitoba Act the 
province had been divided into twenty-four electoral divis- 
ions for the purpose of electing members to serve in the 
Legislative Assembly. By the Act of 1871, each electoral 
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division was constituted a school district, in the first instance. 
Twelve electoral divisions, " comprising mainly a Protest- 
ant population," were to be considered Protestant school 
districts ; twelve, ^' comprising mainly a Boman Catholic 
population," were to be considered Boman Catholic school 
districts. Without the special sanction of the section there 
was not to be more than one school in any school district. 
The male inhabitants of each school district, assembled at 
an annual meeting, were to decide in what manner they 
should raise their contributions towards the support of the 
schools, in addition to what was derived from public funds. 
It is perhaps not out of place to observe that one of the 
modes prescribed was ^* assessment on the property of the 
school district," which must have involved, in some cases 
at any rate, an assessment on Boman Catholics for the sup- 
port of a Protestant school, and the assessment on Protes^ 
ants for the support of a Boman Catholic school. In the 
event of an assessment there was no provision for exemp- 
tion, except in the case of a father or guardian of a school 
child, a Protestant in a Boman Catholic school district, or a 
Boman Catholic in a Protestant school district — ^who might 
escape by sending the child to the school of the nearest 
district of the other section and contributing to it an 
amount equal to what he would have paid if he belonged 
to that district. The laws relating to education were 
modified from time to time, but the system of denomin- 
ational education was maintained in full vigor until 1890. 
An act passed in 1881, following an act of 1875, provid- 
ed among other things that the establishment of a school 
district of one denomination should not prevent the estab- 
lishment of a school district of the other denomination in 
the same place, and that a Protestant and a Boman 
Catholic district might include the same territory 
in whole or in part From the year 1876 until 1890 
enactments were in force declaring that in no case 
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should a Protestant ratepayer be obliged to pay for 

a Roman Catholic school or a Roman Catholic ratepayer 

for a Protestant school. In 1890 the policy of the past 19 

years was reversed, and the denominational system of 

public education was entirely swept away. Two acts in 

relation to education were passed. The first (53 Vict. c. 

37) established a Department of Education and a Board 

consisting of seven members known as the " Advisory 

Board." Four members of the Board were to be appointed 

by the Department of Education, two were to be elected by 

the public and high school teachers, and the seventh member 

was to be appointed by the University Council. One of 

the powers of the Advisory Board was to prescribe the 

forms of religious exercises to be used in the schools. 

The Public Schools Act 1890 (53 Vict. c. 38) enacted that 

all Protestant and Roman Catholic school districts should 

be subject to the provisions of the act, and that all the 

public schools should be free schools. The provisions of 

the act with regard to religious exercises are as follows : 

6. Religious exercises in the public schools shall be conducted ac- 
cording to the regulations of the Advisory Board. The time for such 
religious exercises shall be just before the closing hour in the afternoon. 
In case the parent or guardian of any pupil notifies the teacher that he 
does not wish such pupil to attend such religious exercises, then such 
pupil shall be dismissed before any religious exercises take place. 

7. Religious exercises shall be held in a public school entirely at the 
option of the school trustees for the district, and, upon receiving written 
authority from the trustees, it shall be the duty of the teachers to hold 
such religious exercises. 

8. The public schools shall be entirely non-sectarian, and no 
religious exercises shall be allowed therein except as above provided. 

The act then provides for the formation, alteration and 
union of the school districts, for the election of the school 
trustees, and for levying a rate on the taxable property in 
each school district for school purposes. In cities the 
municipal council is required to levy and collect upon the 
taxable property within the municipality such sums as the 
school trustees may require for school purposes. A portion 
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of the legislative grant for educational parposes is allotted 
to public schools ; but it is provided that any school not 
conducted according to all the provisions of the act, or 
any act in force for the time being, or the regulations of 
the Department of Education, or the Advisory Board shall 
not be deemed a public school within the meaning of the 
law and shall not participate in the legislative grant. Sec* 
tion 141 provides that no teacher shall use or permit to be 
used as text books any books except such as are authorized 
by the Advisory Board and that no portion of the legisla- 
tive grant shall be paid to any school in which unauthorized 
books are used. Then there are two sections (178 and 179) 
which call for a passing notice, because, owing apparently 
to some misapprehension, they are spoken of in one of the 
judgments under appeal as if their effect was to confiscate 
Roman Catholic property. They apply to cases where the 
same territory was covered by a Protestant school district 
and by a Roman Catholic school district. In such a case 
Roman Catholics were really placed in a better position 
than Protestants. Certain exemptions were to be made in 
their favour if the assets of their district exceeded its 
liabilities, or if the liabilities of the Protestant school dis- 
trict exceeded its assets. But no corresponding exemptions 
were to be made in the case of Protestants. Such being 
the main provisions of the Public Schools Act, 1890, their 
Lordships have to determine whether that act prejudic- 
ially affects any right or privilege with respect to de- 
nominal schools which any class of persons had by law 
or practice in the province at the Union. ISTotwithstand- 
ing the Public Schools Act, 1890, Roman Catholics and 
members of every other religious body in Manitoba are 
free to establish schools throughout the Province; they 
are free to maintain their schools by school fees or voluntary 
subscriptions ; they are free to conduct their schools 
according to their own religious tenets without molestation 
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or interference. No child is compelled to attend a public 
school, Ko special advantage other than the advantage 
of a free education in schools conducted under public man- 
agement is held out to those who attend. But then it is 
said that is is impossible for Roman Catholics or for mem- 
bers of the Church of England (if their views are correctly 
represented by the Bishop of Rupert's Land, who has given 
evidence in Logan's case) to send their children to public 
schools where the education is not superintended and 
directed by the authorities of their church, and that there- 
fore Roman Catholics and members of the Church of Eng- 
land who are taxed for public schools, and at the same 
time feel themselves compelled to support their own schools, 
are in a less favourable position than those who can take 
advantage of the free education provided by the act of 
1890. That may be so. But what right or privilege is 
violated or prejudicially aflfected by the law ? It is not the 
law that is in fault ; it is owing to religious convictions, 
which everybody must respect, and to the teaching of 
their church, that Roman Catholics and members of the 
Church of England find themselves unable to partake of 
the advantages which the law offers to all alike. Their 
Lordships are sensible of the weight which must attach to 
the unamious decision of the Supreme Coart. They have 
anxiously considered the able and elaborate judgments by 
which that decision has been supported. But they are 
unable to agree with the opinion which the learned judges 
of the Supreme Court have expressed as to the rights and 
privileges of Roman Catholics in Manitoba at the time of 
the Union. They doubt whether it is permissible to refer 
to the course of legislation between 1871 and 1890, as a 
means of throwing light on the previous practice or on the 
construction of the saving clause in the Manitoba Act. 
They cannot assent to the view, which seems to be indicated 
by one of the members ot the Supreme Court, that public 
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schools under the Act of 1890, are in reality Protestant 
schools. The Legislature has declared in so many words 
that the public schools shall be entirely unsectarian, and 
that is carried out throughout the act. With the policy 
of the act of 1890 their Lordships are not concerned, 
but they cannot help observing that, if the views of the 
respondents were to prevail, it would be extremely diffi- 
cult for the Provincial Legislature, which has been entrusted 
with the exclusive powers of making laws relating to 
education, to provide for the educational wants of the 
more sparsely inhabited districts of a country almost as large 
as Great Britain, and that the powers of the Legislature 
which on the face of the act appear so large, would be 
limited to the useful but somewhat humble office of mak- 
ing regulations tor the sanitary condition of school houses, 
imposing rates for the support of denominational schools, 
enforcing the compulsory attendance of scholars, and 
matters of that sort. Li the result their Lordships will 
hnmbly advise Her Majesty that these appeals ought to be 
allowed, with costs. In the City of Winnipeg v. Bar- 
rett^ it will be proper to reverse the order of the Supreme 
Court with costs, and to restore the judgment of the Court 
of Queen's Bench for Manitoba. In the City of Winni- 
peg V. Logany the order will be to reverse the judgment 
of the Court of Queen's Bench and to dismiss Mr. Logan's 
application and discharge the rule nisi and the rule absolute 
with costs. 

Solicitors for the appellants : Freshfield & Williams. 

Solicitors for respondent Barrett : Bompas^ Bischoff & 
Co. 

Solicitors for respondent Logan : Harrison & Powell. 
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SUTHEELAND v. MANNIX. 
July 20, 1892.] [Bain, J. 

Ad respecting lien notes — ConttnActimi of sec. ^ thereof. 

Appeal by plaintiff from verdict entered by county 
judge of Rockwood, who held that the Act Respecting 
Lien Notes, Rev. Stat., cap. 87, s. 2, makes all notes and 
hire-receipts therein referred to void as against purchasers 
in good faith, except those taken for manufactured goods 
having the manufacturers', or some other distinguishing 
name, imprinted upon them. 

C. P. Wilson for plaintiff. 
Bonnar for defendant. 

Heldr^ 

1. Such a construction of the section was open to 
doubt. 

2. The section applies to notes, etc., where the condi- 
tion of the bailment is such that the possession of the 
chattel should pass without any ownership being acquired ; 
in the present case the right of property and the right of 
possession shall both remain in the vendor or holder of 
the note ; consequently the note in question does not come 
within the terms of the section. 

Appeal allowed. Verdict for defendant set aside and 
one entered for plaintiff with costs. 
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8CHULTZ V. FRANK. 

DUBUC, J. 

July 22, 1892.] [Full Court— Killam, J. 

Bain, J. 

/?. P. Ad — Petition by married uvman — XeM friend — Sqxuraie edaU — 
Mules of procedure — Right to present second petition. 

Petition under Heal Property Act. 

Appeal from order of Chief Jastice dismissing petition 
because of neglect to appoint next friend to plaintiff, a 
married woman, within specified time. 

Elliott for petitioner, caveator. 
JEwarty Q.C., for caveatee. 

The allegation of title in petition was : " Under and by 
virtue of a certificate of title issued to the caveator under 
the provisions of the Real Property Act of 1885, the 
caveator claims to be entitled to an estate in fee simple in 
the above mentioned lands and to be the owner thereof." 

Held— 

Under R. S. M., cap. 95, ss. 29-34, a married woman 
may sue as Afemme sole^ without a next friend, as regards 
property made her separate estate by statute, but the above 
allegation was not one from which the Court could draw 
the inference that the petitioner sued in that capacity, and 
if she did, it should have clearly so appeared on the fiiceof 
the petition. 

QaaerCj whether the above sections extend to property 
held to her separate use apart from the statute ? 

2. Sec. 2 of the R. P. Act does not mean that the court 
is to apply to other proceedings the practice respecting 
actions as a whole, but to each kind of proceeding the 
practice aftecting a proceeding of a similar nature in court; 
the rules of procedure and practice to apply to the present 
proceeding would be those relating to petitions on the 
equity side of the court. 
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8. It would be competent for a judge upon the hearing, 
or adjournment of the hearing, if the proper material were 
before him, to order the amendment by the insertion of the 
name of a particular next friend without summons, but 
only after a proper adjournment to enable the respondent 
to make enquiries. 

4. The dismissal of a petition as being filed by a married 
woman without a next friend, would probably not bar a 
second petition, provided the statute permits of one — no 
expression of opinion on this point. 

Application dismissed with costs, Dubuc, J., dissenting* 
being of opinion that proceedings should be stayed for a 
week to allow caveator to file new petition. 

ROFF V. KROEKEE. 

Taylor, C.J. 
July 22, 1892.] [Full CouEa>— Dubuo, J. 

Ejellam, J. 

Chattel mortgage — "SUuation" of goods — FUing in wrong office a nuUUy — Effect 
of notice — King v, Kuhn, 4 M. R. 4IS over-ruled — Difference between 
mortgages and bUls of sale. 

Appeal by plaintiff from judgment of Bain J. reported 
ante pages 127-8, which see for facts. 

TuppcTj Q.C., and Phippen for plaintiff. 
Haggart for defendant. 

Held^ 

1. The finding of the court below that the horses were 
^^situated" in the division in which their owner resided and 
had his domicile should be upheld. 

2. The plaintiff, being a mortgagee in good faith for 
valuable consideration, and the security having been given 
for a proper and lawful purpose— to secure payment of a 
judgment — and their being an absence of collusion, was 
undoubtedly within the rulings of Moffat v. Coulson^ 19 XJ. 
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C. R. 841 and Vane v. Vixne, L. R. 8 Ch. 899, and his hav- 
ing had notice of the prior unfiled chattel mortgage was not 
material — over-ruling King v. Kuhn, 4 M. B. 413.* 

8. Since the amendments of 1885 there have arisen the 
following cases (1) that of chattel mortgages which from 
the time of filing operate and take effect against subse- 
quent mortgagees in good faith for valuable consideration, 
and (2) that of bills of sale, which require to be filed, other- 
wise the sale shall be absolutely void against subsequent 
purchasers and mortgagees in good faith for valuable con- 
sideration without actual notice. 

Verdict for defendant set aside, and one entered for 
plaintiff, but without costs of motion in term. 



* Dei'ided Jane 26, 1SS7 : nna«im an« judgment of Full Ooart, delivered 
by WalU»ria^\ C J., with Taylor and KilUm, J J^ omcanuig. 
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MANITOBA & K W. LOAN Co. v. BARKER. 
July 5, 1892.] [Taylor, C. J. 

Mortgage covenant — Rate of intereH thereon after due date of principal. 

Action on a covenant in mortgage to recover balance 
claimed to be due after the land mortgaged had been sold 
under power of sale. 

The mortgage was dated Feb. 24, 1883, for $1,400, 
with interest at ten per cent, and compound interest, pay- 
able on July 1, 1888, and interest half yearly on so much 
principal as should from time to time remain unpaid. 
There was also a proviso : 

That in case default shall be made in payment of any sum to become 
due for interest at any time appointed for payment thereof as aforesaid, 
compound interest shall be payable, and the sum in arrear for interest 
from time to time shall bear interest at the same rate as the principal 
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money eecared by these preeents, and in case the interest and oompoond 
interest are not paid in six months from the time of the defisuilt a rest 
shall be made and compound interest shall be payable on the aggregate 
amount then due and so on from time to time and all such interest and 
compound interest shall be a charge on that land. 

AikinSj Q.C. for plain tiflF. 

Munson for defendant — Since the principal became due 
interest ie chargeable at six per cent, only 

That contention was correct — St John v. Bykeriy 10 S. 
C. R. 278 ; Peoples Loan Co. v. Grant, 18 8. C. R. 262, 
and Powell v. Peck 12 Ont. and 15 A. R. 138, followed. 

Verdict accordingly. 

GRAHAM V HAMILTON. 
August 4, 1892] [Kill am, J. 

Real Property Ad — Dismissal of petition for want of prosecution — Married 
woman — Next friend— Separale estate — JEJSfect of sees, t A S of Married 
Woment^ AcL 

Motion by married women to dismiss petition under 
Real Property Act for want of prosecution as required by 
R, S. M. c. 188, sch. R., rule 13. 

Culver, Q.C., for the motion. 

C. P. Wilson, for petitioner Graham, objected that as 
a married woman the applicant could not move without 
a next friend^and further, that at this stage there could not 
be a dismissal. 
Held— 

1. The affidavit of the applicant not showing that the 
property in question was her separate estate she should 
have had a next friend appointed. 

2. There cannot, in the first instance, be a dismissal of 
a petition for want of prosecution (in this instance, service) 
for under rule 16 the only order that can be made is to 
give time to serve ; rule 16 was added in 1890, while rule 
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18 is from the act of 1889, which makes it more clear that 
rale 16 in effect modifies it. 

Quaere — Whether the provisions of sec. 2 and 3 of R. 
S. M. c. 95, Married Womens' Act, apply to acquisitions 
by purchase ? 

Application directed to stand over to enable applicant 
to have next friend appointed ; but costs of 
enlargement to be borne by applicant. Should petitioner 
waive objection, an order may be made at once extending 
time' for service without costs, and, in default, for dismissal. 

BE METHODIST CHURCH, MANITOU. 
August 18, 1892] [Taylor, C. J. 

Church landg — Sale of— Application by trustees for sanction of Judge of Queen* s 
Bench — Notice to congregation of such application necessary. 

A lot of land held by trustees for the use of the Metho- 
dist Church, Manitou, was sold under the provision of R.S. 
M., c. 20 s. 14, and an application was made under section 
16, to have the execution of a deed to the purchaser sanc- 
tioned by a judge of the court of Queen's Bench. 

Cameron^ for the trustees, read affidavits proving that 
the land was held by the trustees for the use of the congre- 
gation, that it had become unnecessary to be retained for 
such use, that the sale had been duly advertised according 
to the requirements of section 14, that the auction was 
conducted in a fair open manner, that the price realized 
was a fair one and that the congregation had been duly 
notified of the sale. 

Judgment — 

Section 16, under which this application is made, is a 
copy of Con. Stat. U. C. c. 69, s. 10. The construction 
put upon that act by the Court of Chancery was, that the 
congregation should be notified not only of the fact that 
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a sale had been made, but also of the time at which the 
court would be applied to to sanction the execution of the 
deed. It was considered that the statute intended to pro- 
vide a simple and inexpensive method by which any member 
of the congregation objecting to the sale could be heard. 
That seems a reasonable view. Here, notice has been 
given to the congregation of the fact of the sale, but not of 
the present application. In every other respect the evi- 
dence seems satisfactory and the proceedings regular. The 
application may stand over until the next day on which a 
judge will be setting in chambers, and notice may in the 
meantime be given the congregation that on that day a 
judge will be applied to for his sanction to the execution 
of the deed. 

HALL V. MUNICIPALITY OF SOUTH NORFOLK 
Septbmbbr 8, 1892] [^illam, J. 

lAqwjT Licence Ad — Local Option — Quashing by-law — Nearest newspaper— 
PMioation of notice — " Time and place'* — " Village^* — ConsUtutionaliiy of 
act. 

Application to quash by-law of municipality forbidding 
the receiving by the municipality of any money for a 
license for the sale of liquors — ^usually known as a "local 
option" by-law. 

Wade and Whealler for the applicant urged, inter alia, 

the following objections to the validity of the by-law : 

3. That the notice of the proposed by-law (required by R. S. M. c. 90, 
8. 63) did not state the time and place fixed for the further consideration 
of the by-law after the taking of the vote. 

4. That the said notice was not published in the said municipality or 
in a newspaper published nearest to the said municipality. 

5. That the said notice was not published for one month before the 
vote of the electors was taken on the said by-law 

8. That the provisions of the Liquor Licence Act, 1889, and amend- 
ments thereto giving power to municipalities to pass local option by-laws 
are uttro vives of the Provincial Legislature. 
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Colin H. Campbell for the municipality. 

H. A. MacLean for the Attorney-General. 

In regard to the 4th objection it appeared from an affi- 
davit of the applicant that by measurement upon the map 
the boundaries of the Village of Carberry were nearer to 
the boundaries of the municipality than were those of the 
town of Portage la Prairie in which the notice had been 
published, and that at the time there was a suitable news- 
paper in Carberry in which the notice might have been 
published ; in reply to which the clerk of the municipality 
filed an affidavit to the effect that the Portage la Prairie 
paper was ''the paper published nearest to said municipal- 
ity." 

Held^ 

1. That it was not sufficiently established that the news, 
paper in which the notice was published was not that 
published nearest to the municipality ; the particular town 
or village in which it was published is unimportant and it 
is not a question of the distance from such town or village 
to the municipality, but of the distance of the actual place 
of publication therefrom. 

2. The third objection was fatal, the notice not stating 
the time of day ; also a more particular place should be 
designated than "the Village of Treherne" which must be 
taken prima facie to designate a locality within the area of 
which several buildings are found and several persons 
reside. 

3. The fifth objection was fatal ; the provisions of the 
R. S. M. c. 90, s. 63, require that the notice be "published 
for at least one month before the vote is taken, but no 
more than one insertion each week shall be necessary." 
The vote was taken on May 10, 1892, and the notice was 
published on the 6th, 13th, 20th, 23rd, 27th and 30th of 
April ; month meaning calendar month, it must be taken 
as begiuning on the 6th April and ending the 5th May, and 
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there should have been another publication on the 4th of 
May. — See Coe v. Township of Pickering^ 24 U.C.R., 439 ; 
In re Miles and Township of Richmond^ 28 U. C. R., 333 ; 
In re Mace and County of Frontenac, 42 U. C R., 70 ; and 
Brophy v. The Village of Gananoque, 26 U. C. C. P., 290. 
. . . "The only safe course is to act on the supposition that 
the Legislature meant what it said when it prescribed the 
method of procedure and to hold the by-law invalid if the 
method has not been followed." 

4. The 8th objection "raises a constitutional question of 
great difficulty and importance. I deem it best always to 
act on the supposition in such a case that the Legislature 
has the authority which it assumes to exercise. Of coarse 
under our system the responsibility is frequently thrown on 
the courts to determine how far the Legislature is justified 
in an assumption of legislative power, and if the other 
grounds had seemed to be unfounded I should have been 
obliged in this instance to do so, but for the reasons I have 
stated I have taken up the questions as to the notice 
first and I now express no opinion upon the constitutional 
question." 

Order quashing by-law with costs. 
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RE ST. BONIFACE ELECTION. 
October 10, 1892.] [Taylor, C.J. 

Election petUion — Prdiminary 6bjectUm» — Service of. 

Summons for hearing of preliminary objections on elec- 
tion petition. 

Hagelj Q.C., for petitioner. 
Howellj Q.C., for respondent. 

Judgment — 

The objection raised by the petitioner that the prelimi- 
nary objections taken by the respondent have not been 
served cannot be considered upon the material before me. 
The statute in sec. 37 provides that when such objections 
are filed the respondent shall at the same time file a copy 
for the petitioner. This provision seems to have been 
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complied with. Rule 14 relates to the same subject of 
filing preliminary objections and after dealing with that 
says : ^^ and shall serve a copy thereof." How that service 
is to be effected is not said. It may be, though I scarcely 
think so, that the filing a copy for the petitioner is the 
service intended, still it does seem strange that a copy 
should be left for him and he should also be served with 
one. That is, however, the case with the petition. But 
the rule goes on to provide for a summons being taken oat 
to dispose of the objection. Such a summons has been 
issued here at the instance of the respondent, and I think 
it should, at all events in the absence of all evidence to the 
contrary, be assumed that the judge who issued the sum* 
mons was satisfied with the regularity of the respondent's 
proceedings up to that time. The objection is taken that 
the objections have not been served, but there is nothing to 
support it. There is no afiidavit denying the fact of same. 
Under these circumstances I think I should over-rule the 
objection and allow the consideration of the preliminary 
objections to be proceeded with. 

IMPERIAL BANK v. SMITH and KAIN. 
OoTOBER 11, 1892.] [In Chambers — Dubuc, J. 

Examinatim of judgment debtor— /t4rwdic«i<m of county judge to order^ 
** Action " — jFbrm of order a» to examining partners as to individual estate- 
Refusal to answer questions— Liberal construction of statute to ^ed complete 

discovery. 

Summons to commit defendant Kain for refusal to 
answer questions under an order for the examination of both 
defendants as judgment debtors. The order was made by 
Walker, County J., under RS.M. c. 86, s. 65. 

C. H. Campbell for defendant Kain.— The county 
court judge has no jurisdiction to make the order; said 
sec. 65, permits him to hear " applications to examine any 
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party or any of the officers present or past of any body cor- 
porate, party to an action, under any statute of the Prov- 
ince/' but a judgment debtor is not a party to an action as 
contemplated by the statute; as to meaning of "action" see 
WhartorCs Law Lexicon and Stroud* s Judicial Dictionary. 

Hull {AikinSj Culver & Hamilton), in reply. 

Held— 

According to the modern definition and under- 
standing " action," as above given, is wide enough to 
include proceedings taken after judgment and leading 
up to execution or other mode of obtaining satisfaction, 
as the examination in question — Howell v. Bowers, 2 
Cr. M. & R., 621 — ^and the county judge had authority 
to make the order. 

It was further objected that by the strict wording of the 
order, the defendants were to be examined only as to their 
former joint property — " touching their estate and effects " 
— and not as to their individual estate and effects. 

Held — 

The objection could not be sustained ; there was 
nothing in the order to shew that the defendants have 
or had any partnership or firm property, or that such 
was meant by the order. " Touching their estate and 
effects," means their individual property as well as 
their firm assets, if there be any. The questions asked 
were objected to on mere technical grounds ; the statute 
should not receive the strictest or narrowest literal 
construction in cases where such construction would 
only result in defeating the ends of justice. 

Order to go in usual form. 
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RE CONFEDERATION LIFE ASSOC. AND BEALL. 
October 17, 1892.] [Taylor, C.J. 

BeaX Properly Act — DeeitUm of Distrid Begistnr—Appeal from — Legaqf to 
infants ofUr paymeni of debU^Priariiy of and charge for maknUnoayx 
over gubsequeni mortage — Conveyance by devisee. 

Real Property Act. Appeal from the deciBion of the 
District Registrar of Winnipeg. 

William Beall the owner of the lands in question in 
this matter, on 12 July, 1881, mortgaged the same to the 
Confederation Life Association; in May, 1882, he died; 
by his will he left his daughter a legacy of |5,000, to be 
paid to her at the age of 21, after payment of the debts and 
funeral expenses ; the rest of his estate he left to his wife, 
appointing her and another as executors and directing them 
to educate and provide all necessaries for his infant child 
until she became 21, over and above the legacy of |5000. 
The widow subsequently, in Sept. 1882, executed a further 
mortgage to the Confederation Life for securing repayment 
of 12000 then borrowed by her. The co-executor died in 
Sept. 1883. In a suit for the foreclosure of the second 
mortgage a decree was made declaring that the legacy to 
the daughter was a charge on the lands in priority to the 
mortgage given by the widow, the executrix. A final 
order of foreclosure was taken out in 1891. Subsequently 
a suit was instituted by the infant for the redemption of 
the first mortgage executed by the testator and the same 
was paid ofiT, and a discharge executed. In October, 1891, 
before the making of the final order of foreclosure in the 
first suit, and before the redemption of the mortgage in 
the second suit, a certificate of title was issued to the 
widow and executrix subject to the mortgage of July 12, 
1881, the charge in favour of the infant, the mortgage of 
Sept. 1882, and a writ of Ji. fa. of the Confederation life, 
the last two being declared to attach upon the interest of 
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the widow as devisee only. In November, 1891, she sold 
a portion of the lands to Arthur Curzon and mortgaged 
the remainder to certain Trustees. The registrar-general 
decided to issue a certificate to the land sold, free from 
any prior encumbrance, and also, upon being satisfied that 
the mortgage of July 12, 1881, had been paid off to issue 
a certificate of charge on the remainder, declaring the 
mortgage to the Trustees to be a first charge upon it. To 
this the Confederation Life objected, and this petition was 
presented asking that it might be declared that the transfer 
to Curzon should not be registered, or if registered should 
be taken and considered only as dealing with or affecting 
the land subject to the legacy to the daughter and to the 
mortgage given by the executrix and devised to the Con- 
federation life. The contention of the latter was that 
under the circumstances the devisee was the person to con- 
vey, and by virtue of the mortgage from her of September, 
1882, which they had foreclosed, they had a complete title 
to the land. 

Dawson for the Confederation Life. 
C. P. Wilson for the District Registrar. 
Cameron for the infant. 
Phippen for the mortgagees. 

Held— 

The decision of the District Registrar should be upheld. 
Lord St. Leonard's Act, 22 and 23 V., c. 35, does not 
apply. Smith's Equity^ 299 ; Corser v. Cariwright^ L. R. 
7 H. L. 731 ; West of England etc. Bank v. Murch, 23 
Ch. D. 138 ; Lnvin on Trusts^ 18th ed., 465 ; Tanqiieray- 
Willaume & Landau^ 20 Ch. D. 465 ; and Coiifed, Life v. 
Moore, 6 M. R. 162. 

Appeal dismissed with costs. 
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ME ST. BONIFACE ELECTION. 
OcTOBBB 24, 1892.] [Taylor, C.J. 

Electicn peHHon — Preliminary objection*— DqtoaU in ** current money of 

Canada"— What iM, 

Hearing of preliminaiy objectionB on election petitiou. 

Hagelj Q.C., for petioner, Francois Carri^re. 

Howellj Q.C., and C. P. Wilson for respondent, J. E. 
P. Prendergast, objected, inter aliOj that the security to be 
given in accordance with sec. 22 of the Man. Controv. 
Elections Act, $750 current money of Canada, had not been 
deposited with the prothonotary as required by that Act ; 
the section says ^^ the security shall be given by a deposit 
with the prothonotary of the sum of $750, current money 
of Canada;" what was deposited was in bills of a bank 
or banks chartered by the Parliament of Canada ; such is 
not ^^ current money of Canada " in the legal sense. 

Held— 

After a consideration of Wharton's Law Lexicon^ "Cur- 
rency" ; Price? s Political Economy^ 40 ; Easfs Pleas of the 
Crown, (introduction to chapter on offences relating to the 
coin ; Am. and Eng. Ency. of Law, " Money " ; Morris v. 
Edwards, 10 Ohio 204; Wharton v. Morris, 1 Dall. 124; 
and 55 Vie, c. 12, s. 9 (Man.), amending sec 99 Man. 
Election Act, that in the light of all these authorities the 
" current money of Canada" must be money authorized by 
caps. SO or 81, B. S. C, that is, gold coin or Dominion 
notes. 

Petition dismissed with costs. 
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ASHDOWN V. MONTGOMERY. 
October 11, 1892.] [Dubuc, J. 

LmiiaHon of action — Running account — Payment thereon — Purchase 

of new goods — Efed of. 

Declaration : three promissory notes, due in May, June 
and July, 1885 ; also common counts. 

Defence : statute of limitations ; action commenced 
September 16, 1891. 

Defendant was a blacksmith and purchased goods from, 
and had a running account with the plaintiff, a hardware 
dealer. The last of the notes sued on was dated May 8, 
1885, and the last two items in the ledger for goods sold 
were dated May 15 and 30 respectively. A cash item of 
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|97 was credited on September 22, 1885. In May, 1889, 
the defendant purchased from plaintiff goods to the amoant 
of 114.99, not paid for. 

Culver J Q.C., for plaintiff 
Elliott for defendant. 

Held— 

The item of goods bought in May, 1889, did not 

not have the effect of taking the whole account out of 
the statute. ^^ When, as in this case, a running ac- 
count has been stopped and considered closed, I do not 
think it can be revived and kept out of the statute by 
a new item for goods sold four years afterwards, al- 
though the six years prescribed by the statute have 
not yet expired." 

2. The payment on September 22, 1885, took the 
account out of the statute. — Tippets v. Heane, 1 Cr. 
M. & B. 252 ; Boultbee v, Burke, 9 Out. 80 ; Wilson 
V. Bykerty 14 Out. 188 ; Nash v. Hodgson, 6 De. G. 
M. & Q. 474. 

Verdict for plaintiff for |517.81 and interest from date 
of issue of writ 

TEMPLETON V. STEWART. 
OcTOBKR 20th, 1892.] [Bain, J. 



ExaminaHon de bene etae— Reading deporitUnu at tnalr-AffidaivU ofalmence of 
wUnest under R. S. M., cap i, $, 4^— Extent of that section. 

The depositions of a witness, resident out of the juris- 
diction, but temporarily within, were taken some two 
months before the trial under an order de bene esse. 
Notice of motion of intention to use the depositions at the 
trial, supported by customary affidavit, had been duly 
given. 

Howell, Q. C, tor the plaintiffs, Nugent and Martin 
with him, filed and read an affidavit of the plaintifi^s solid- 
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tor, under sec. 48 of cap 1, B. S. M., to the effect that the 
witnees was not within the province, and contended that 
irrespective of the notice of motion he was, on that affi- 
davit, entitled to read the depositions. 

Cfulver, Q. 0., for the defendants, Sutherland with him, 
objected that the section did not apply to depositions 
taken de bene esse. 

Heldr— 

The section did apply to such a case. Depositions 
directed to be read. 

THE DEAN AND CHAPTER OF ST. JOHN'S 
CATHEDRAL vs. MACARTHUR ET AL. 

NovBMBBB 8, 1892.] [Bain, J. 

Moriffogor and mortgagee — Rdeaee of equity of redemption — Merger — Amend- 

ment — Costs. 

Plaintiffs were first mortgagees, and had obtained from 
the mortgagor a release of the equity of redemption under 
a settlement of the differences between them by which 
plaintiffs were to obtain this release and releases and dis- 
charges of all other incumbrances and charges. There 
was a judgment against the mortgagor at the suit of 
Duncan MacArthur, binding the lands, but relying on the 
statement of the mortgagors agent that the judgment had 
expired, plaintiff's solicitors accepted the deed of release 
and delivered to the mortgagor a release from his liability 
on the covenant in the mortgage, and subsequently applied 
for a certificate of title under the Real Property Act, 
whereupon Duncan McArthur claimed that his judgment, 
which, it appeared, had in reality not expired, was a first 
charge on the lands and that the acceptance of the release 
by the plaintiffs from the mortgagor operated as a merger 
of their first mortgage. 
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The bill filed prayed a decree that the release to the 
plaintiffs by the mortgagor was not a merger of their 
mortgage and that the interest of Duncan MacArthar 
might be foreclosed, or in the alternative that the release 
to the plaintiffs might be set aside and all the defendants 
foreclosed. 

JEwartj Q. C, and Cumberlahd for plaintiffs. 

CulveVj Q. C, for defendants David MacArthur, Dun- 
can Mac Arthur, Jane Gilmour and the Commercial Bank 
of Manitoba. 

Held^ 

1. The plaintiffs having both knowledge and con- 
structive notice of the judgment, and not having by 
either acts or words expressed any intention that their 
mortgage should be kept alive, the conveyance to them 
of the equity of redemption operated as a merger and 
the judgment was entitled to rank as a first charge on 
the lands ; Forbes v. Moffat^ 18 Ves. 884, distinguish- 
ed ; Toulmin v. Steere^ 8 Mer. 210, followed. " I take 
the effect of the decision to be that if a first mortgagee, 
with notice of a subsequent incumbrance, get in the 
equity of redemption, then in the absence of express 
intention that his mortgage is to be kept alive it will 
be deemed to be merged or extinguished " ; Adams 
V. Angell^ 5 Ch. D. 634 ; Coote on Mortgages^ 645 ; 
Davis V. Barrett^ 14 Beav. 542. 

2. Even though ^' the plaintiffs solicitors were misled 
and thrown off their guard by the statement of Mr. Gil- 
mour, that Duncan MacArthur's judgment had been 
allowed to expire," yet " Gilmour was acting altogether as 
agent for David McArthur (the mortgagor) and in no way 
represented Duncan MacArthur," and the effect of the 
arrangement practically was that the plaintiffs had ^* made 
a present of their land " to Duncan MacArthur without 
intending to do so. 
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Bill dismissed with costs as far as Duncan Mac Arthur 
was concerned. 

8. The plaintiffs, however, were entitled to remedial 
interference as David MacArthur had entirely failed to 
carry out his agreement to obtain such releases as would 
give them a clear title, and no intervening equities having 
arisen all parties should* be replaced in the position in 
which they were when the negotiations for a settlement 
began ; all necessary amendments allowed to effect that 
object, Qough v. Bench^ 6 Ont. 699. 

Costs allowed to Duncan MacArthur, but not to the 
mortgagor ; the other defendants who filed answers dis- 
claiming any interest, on which the plaintiffs joined issue, 
to be allowed costs subsequent to the filing of the answers. 

FRENCH V. MARTIN. 

November 14, 1892.] [In Chambers — Bain J. 

Oamishee order — Hequiremenis of affidavit far — Delay in moving against — 
Order a nuUity if affidavit not in accordance with statute — Construction of 
statutes relating to procedure — Condition precedent. 

Gai^ishee order. 

Plaintiff served a garnishee order on July 26, 1892, 
on the clerk of the Executive Council of the province of 
Manitoba, attaching all debts due and owing from him, 
as such, to the defendant. 

On October 26 last, the defendant obtained a summons 
from the referee to set aside the order on the ground that 
the afidavit on which it was made, did not state that the 
person in whose hands the money was to be attached ^^ is 
within the jurisdiction of the court." 

The referee dismissed the summons, holding that 
because of the delay in moving against the order any 
defects there were had been waiued. 
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The defendant appealed and contended that the direc- 
tions in section 8, of the Garnishment Act, as to what the 
affidavit for a garnishing order shall state, are imperative, 
and that an order issued on a defective affidavit was a 
nullity. 

The last clause of the affidavit was : — 

I have reason to believe that Christopher Giaybani, as the cleik of 
the Executive Council of the province of Manitoba, is indebted or liable 
to the said A. F. Martin, one of the above named judgment debtors, in 
the sum of $200 

There was no statement, as required by the Act, that 
the third person indebted or liable to the judgment debtor 
" is within the jurisdiction of the court." 

Monkman for plaintiff. 
Darby for defendant. 

Judgment — 

The defendant wholly omits to state, as the section 
requires that the third person indebted or liable to the 
judgment debtor " is within the jurisdiction of the court " ; 
but Mr. Monkman argues that the fact that he is within 
the jurisdiction is sufficiently indicated by his being 
described "as clerk of the Executive Council of the 
Province of Manitoba." In Hamilton v. McDonald^ 2 M. 
R. 114, it was pointed out by the court that the object of 
this direction in the section is, that it shall be shown to 
the court that the person intended to be garnished is 
legally and judicially within the jurisdiction and so amen- 
able to the orders of the court. But this remark was 
made in considering an affidavit, the objection taken to 
which only was, that it said the garnishees " reside " with- 
in the jurisdiction, instead of " are " within it. That affi- 
davit was held to be sufficient, but there is manifestly so 
great a difference between that affidavit and the one before 
me that I cannot consider the case to be in point. 
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The statute gives the court jurisdiction to issue a garni- 
shee order upon the filing of an afidavit stating certain 
facts, and it is a general rule of construction that enact- 
ments prescribing procedure in the courts are to be con- 
structed as imperative. If parties desire to obtain the 
benefit of an enactment like this, there is nothing unreason- 
able iu requiring that the strict observance of the procedure 
that is laid down is to be a condition precedent to the 
exercise of the powers confered, and accordingly as I 
pointed out in McKay v. Nanton^ 7 M. R. 250, it has held 
that when the Legislature has seen fit to require certain 1 
things with an apparent intention that its requirements are 
to be adhered to, no supplemental or different mode even 
ijjt attains the same end, can in general be allowed. Even 
if I thought then, that it was a necessary inference from 
the aflSdavit that the garnishee was within the jurisdiction, 
I would still be of the same opinion that the total omission 
of the statement that he is within the jurisdiction, or if 
some express statement to the same effect was a fatal 
defect. I think, therefor, that the order issued on this 
aflidavit was a nullity and should be set aside. I allow 
the appeal with costs both of this application and of the 
one before the referee. 

LONG V. WINNIPEG JEWELLERY CO. 
NovBMBRR 17, 1892.] [In Chambers — ^Dubuc, J. 

JExaminaJtUm of party under R, S. if., c. i, s. S — No motion, appHcatum or 
proceeding pendinff — Power to strike out defence of corporation ouHng to 
non-aUendance of officer. 

Appeal from order of referee. 

Action on bill of exchange. The defendants, an incor- 
porated company, obtained an order for leave to appearand 
defend founded on an affidavit of one of its officers. The 
plaintiff obtained an order, ex parte^ for the examination 
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of the deponent, but at the time no motion had been made 
to Bet afflde the order for leave to appear. Deponent refused 
to attend and pkintiff took ont a summons to commit or 
to strike out defence in alternative. 

Houghj for the defendant, opposed the application 
on the grounds that (1) the affidavit of the offi- 
cer had answered its purpose, and (2) — not taken before 
referee — ^there was no power to strike out the defence of an 
incorporated company because of the defiEmlt of one of its 
officers. 

Culver, Q.C., in reply. 

mid- 
There being no motion, application or proceeding 

pending before the court in which the affidavit of the 

officer was being or could be actuaUy questioned, the 

affidavit had answered its purpose and the principle 

laid down in Imperial Bank v. Taylorj 1 M. B., 244, 

would apply ; had a motion been made to rescind 

order for leave to appear, or to strike out defence, the 

order to examine would have been regular. 

2. Sec. 43 of the Admin, of Jus. Act clearly in- 
cludes a corporation. 

3. The section would be viewed in a different as- 
pect and governed by other rules if the officer refused 
to attend, or to answer proper questions, because of 
hostility to the corporation. 

Order reversing order of referee. 

GRAHAM V. HAMTLTOK 
NovBMBBB 22, 1892.] [In Chambbbs — ^Tatlob, C. J. 

PieiiHon under R. P. Ad — Proceedingt under etmnol be ilayedfor non- 
patfmeni of costs m Queen* $ Bench — ettoppeL 

Petition under Real Property Act At the hearing 
O. P. Wilsofiy for the respondent, caveatee, objected 
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that the petitioner was not entitled to proceed because the 
costs of certain former proceedings on the chancery side in 
respect of the same alleged lien as is set up here had not 
been paid, and that in consequence the petition should be 
dismissed or proceedings stayed until payment of these 
costs. 

AikinSj Q.C., in reply — These costs being incurred in 
a chancery suit and this being a proceeding under the Real 
Property Act, the ordinary rule does not apply. 

The rule applies only where a second action is 
brought and this proceeding is not a suit or action in 
the Court of Queen's Bench ; the court can have no 
jurisdiction to stay proceedings which arise out of the 
Land Titles Office under the act because costs have 
not been paid in the Queen's Bench — Compare Shep- 
herd V. Hayball, 13 Gr. 681. 

2. The fact that the claim now set up was raised 
by a petition in a foreclosure suit did not estop it from 
being set up on this application ; the claim was then 
set up only as a ground why leave should be given 
to defend ; a defendant is not bound to set up by 
ahswer a claim for cross relief, he may make it the 
ground for a suit brought by himself. 

3. The petition alleged that the land was conveyed 
years ago, but petitioner claimed a lien for unpaid 
purchase money ; until the statute of Limitations bar- 
red the claim delay could not be made a ground for 
refusing relief. 

Objections over-ruled. 
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MUNICIPALITY SOUTH NORFOLK v. WARBEK 
November 22, 1892.] [Eillam, J. 

ProhUntion — Title to land in county court — Crown paUnt and impomiion of 
taxes on intereat in land before inuance of—K S. M,, c, 101, $,6, not ultra 
vire$ — Dispute note not equivalent to a plea in law. 

Application for prohibition to county court. 

Action for taxes. Defendant by dispute note disputed 
the jurisdiction of the court to try the action so far as it 
related to taxes accrued before 1891 as, previously to 
October 16, 1890, it was Crown property. 

In the assessment rolls the defendant was assessed as 
owner, and in the collection rolls his name appeared in a 
column headed " Owner or Tenant," but without distinc- 
tion of capacity- The defendant took up the land in 1882 
as a homestead and pre-emption, but never occupied it for 
over a few weeks at a time, thought he last occupied it in 
1887, but might have been 1888, paid taxes from 1882 to 
1887, entry was cancelled in 1890, government allowed 
him to nominate purchaser, which was done, defendant 
arranging to repay purchase money with interest, patent 
issued to purchaser on 31st October, 1890, defendant repaid 
purchaser and at time of trial was owner of the land. 

Crawford for plaintiff — ^The assessment rolls are conclu- 
sive of the defendants liability. 

Manson for defendant — Until the issue of the letters 
patent granting the lands they were not assessable and the 
inquiry as to the fact involved the trial of the question of 
title. 

Held— 

1. The assessment rolls were not conclusive upon 
the question of exemption ; lands of the Crown held 
nnder homestead or pre-emption entry were assessable 
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as against the person so holding, R.8.M., c. 101, s. 5 ; 
the mode of describing the defendant in the roll was 
immaterial to his liability ; and as the defendant 
admitted his homestead and pre-emption entry, no 
question of title was in dispute. 

2. When there were formal pleadings in the 
county courts a plea raising a question of title to land 
at once ousted the jurisdiction of the court, but formal 
pleadings having been abolished it became necessary 
to take the evidence sufficiently to ascertain if a ques- 
tion of title really did arise, if so the jurisdiction was 
again ousted, Thompson v. Ingham^ 14 Q. B. 710. 

8. A dispute note does not stand in the same posi- 
tion as a plea under under the old practice ; neither 
can a dispute note nor a statement of the grounds of 
defence, whether contained in the dispute note or in 
the affidavit, be placed in the position of a plea at law 
as a part of the record. 

4. It was for the judge in the first instance to 
to determine whether a question of title arose, but his 
determination was not conclusive, and this court must 
inquire into the matter and ascertain whether the 
liability of the defendant is contingent upon the 
decision of a question of title upon which there is a 
real dispute. 

5. R. S. M., c. 101, s. 5, taxing occupied unpaten- 
ted lands, but not in any way affecting " the rights of 
Her Majesty in such lands " is not ultra vires. " I can 
see no reason why a Provincial Legislature should not 
provide for the imposition of taxation upon individuals 
by reference to the values of lands occupied by them 
respectively even though owned by Canada, nor why 
such legislature should not provide for the taxation of 
interests in Crown lands recognized by law to be 
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vested in individuals without thereby contravening^ 
the provision as to taxation of the property of Canada." 

6. " It was open for the judge of the county court 
to determine whether the defendant in fact occupied 
the lands, although without title, and whether the 
defendant was so assessed as to be liable. This court 
can only prohibit if the defendant could not be held 
liable without trying the question of title. It appears 
to me that this might have been properly done, and I 
must therefore discharge the rule with costs." 

Qucere — Should the grounds of defence be stated in 
the affidavit or the dispute note, or in both ? 
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TEMPLETON V. STEWART. 
KovBMBBR 14, 1892.] [Bain J. 

OrownpaierU — JSetHng (uide after inveitigation by crown — AUorney-Oeneral not 
a party where grant iefrom H. B, Co. prior to transfer to Canada — Appli- 
eabilUy of common law ae to married women to Ruperts Land — Law om to 
sale by married women in 1670 — Statute of Limitatione — Title by poueuion. 

Bill filed to set aside crown patent to the north 8| 
chains of the inner, and the north 8 chains of the outer 2 
miles of lot 19 of the Dominion Government survey of the 
Parish of Elildonan, granted by the Dominion Government 
to the defendant, Robina Stewart. The defendant R D. Tem- 
pleton was joined as the husband of the deceased mother of 
the plaintiffs. The river lot 19 corresponds with lot 203 
of the Hudson Bay Company's survey. In the H. B. Go's 
land register Robert McKay, one of Lord Selkirk's settlers. 
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appeared afi having entered for it and the lot was entered 
under the column in that register headed " Acres granted 
by Lord Selkirk," but there was do other documentary evi- 
dence of his title. McKay lived on that lot from 1835 to 
1853, when he died in possession of it. To the defendant, 
Bobina Stewart, he devised the north 3| chains of the lot. 
Plaintiffs, the heirs of defendant Stewart's sister who died 
intestate in 1882, claimed that Stewart, a married wo- 
man, had in 1863 sold the land to their mother, then also 
a married woman, and she, or they, had ever since occupied 
it and were in occupation. In 1887, the defendant Stewart 
applied for a patent to the said inner and outer two miles, 
and after a full investigation and examination of witnesses 
under oath before the Dominion Lands Commissioner in 
Winnipeg, and in spite of the evidence adduced before him 
by the plaintiffs, and with a full knowledge of the circum- 
stances, the Crown, in February, 1891, granted patents to 
the said lands to the defendent Stewart, who thereupon 
applied for a certificate of title and served notice upon the 
plaintiffs, who filed a caveat, and subsequently, a petition, 
and finally, on the direction of Mr. Justice Dubuc on the 
hearing of such petition, this bill, pending the disposition 
of which the further hearing of the petition was adjourned 
and proceedings thereon stayed. 

One of the conditions of the deed of surrender of the 
Hudson's Bay Company to the Crown was : ^' 8. All titles 
to land up to the 8th March, 1869, conferred by the Com- 
pany, are to be confirmed." 

The Attorney-General of Canada, was not a party to 
the bill, and the court found that there were no fraudulent 
misrepresentations or contrivances by the defendant Stewart 
in obtaining the patent. The bill was taken pro confesso 
against defendant Templeton. 

Howell^ Q. C, Nugent and Archer Martin for plaintiffs. 
Culver^ Q. C, and Sutherland for defendant Stewart 
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Under the state of &cts above set out 

1. Robert McKay must be presumed to have been the 
owner of an estate in fee simple in the lands under the 
Hudson's Bay Company — Taylor on Evidence^ 147-51. 

2. The lands having been granted by the Hudson's 
Bay Company before the transfer, and the heirs of 
Robert McKay being entitled to an estate in fee simple 
therein before the transfer, there was no estate left in 
the Crown, represented by the Dominion government, 
to grant, and the patent could have no further effect 
than to confirm the grant in fee already made by the 
Company. ^' The estates and interests of the several 
parties in the land were acquired independently of, 
and prior to the issue of the patent, and in my opinion 
the patent has not really affected the legal interests 
and rights that were acquired in the property under 
laws in force in the province. These interests and 
rights, whatever they were, come under the head of 
* property and civil rights,' and this court is bound 
to recognize and enforce them. If the view I take of 
the case is correct, then, for some time previous to 
and at the time the patent was issued, the legal and 
beneficial title to the land in the inner lot was vested 
in the plaintiffs, or Alexander Templeton. By some 
means the defendant, Stewart, has obtained a Crown 
patent for the land that apparently vests the legal 
estate in it in her and I think the court has jurisdic- 
tion to declare and decree that, notwithstanding this 
Crown patent the land is not hers, but the plaintiffs, 
and to order her to execute conveyances of the land 
to them." 

8. The outer two miles stand on a different footing, 
there being no evidence of a grant of them to McKay 
and the only evidence of possession being the exclusive 
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exercise of the right of cutting hay thereon by Bobert 
McKay and his heirs for the period in each year 
during which the laws of Assiniboia formally recog- 
nized that right in the owners of the river lots ; if the 
land became vested in the Crown under the deed of 
surrender, no one could acquire a title against the 
Crown by possession under the statute of Limitations. 

4. The laws in force here prior to the transfer 
being the law of England as it existed on May 2, 1670, 
(date of the Hudson Bay Company's charter,) a sale of 
land could be by parol as the statute of Fmuds was 
not then in force ; the sale here being of property not 
separate estate by a married woman, was not 
objectionable on the ground of being a parol sale, yet 
could not be a valid one, even with the consent of her 
husband, as the Act for the Abolition of Fines and 
Recoveries, 1835, was not in force at the time of the 
sale ; the contention of plaintiffs' counsel that so much 
of the common law of England as prevented a married 
woman from conveying her property with the consent 
of her husband was inapplicable to the local conditions 
of Rupert's Land in 1670, and was consequently not 
introduced by the early colonists, is over-ruled. " This 
rule of disability was an essential part of the common 
law and expressed the spirit and policy of the English 
people and English law on the legal status of married 
women, and it seems to me to have been applicable 
wherever English subjects were living subject to 
English law and quite independent of local condi- 
tions " ; the legal existence of the wife was deemed 
to be merged in the husband and consequently she 
was under a total disability to contract — Cahill v. 
Cahill, 8 App. Ca. 428 ; Emery v. Wase, 6 Ves. 845 ; 
Nicole V. Jones, L. R 3 Eq. 696, and MacQiieen on 
Hus. and Wife, 63-6, 284-6. 
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5. Under ordinary circumstances when a man and 
his wife are living together and occupying land, the 
presumption is that the occupation is that of the hus- 
band and not of the wife, and where there is a parol 
gift to a married woman and the land is occupied and 
worked by her husband, she residing on the property 
with him as his wife, the title acquired by length of 
possession is that of the husband and not of the wife 
— Vincent v. Motley^ 15 N. B. 375. 

6. Defendant Stewart married before the Married 
Woman's Property Act took effect and without a set- 
tlement, and as her husband down to the time the Act 
took effect had not taken possession of the land it 
was then her separate property and whatever interest 
the patent conveyed to her would also be separate 
property, and she might then be sued as a femme sole 
without her husband. 

7. The plaintiffs were, or rather their father, 
Alexander Templeton (who by his marriage had ac- 
quired an estate in freehold in his wife's land the 
effect of which was to give him the actual ownership 
of the land during the coverture) was entitled to the 
inner 3| chains by virtue of possession and the statute 
of Limitations, R. S. M., cap. 89, s. 4 — Harris v. 

. Mudie, 7 A. R. 414— but the father by filing the bill 
as next friend for two of his children showed that he 
was willing to give up to the plaintiffs any interest he 
had in the lands, and as there would be no surprise 
and as it could make no difference to the defendant, 
except as regards the question of costs, and expenses of 
further proceedings would be avoided, there would be 
a decree, upon the plaintiffs filing a release to them 
from Alexander Templeton, declaring Robina Stewart 
a trustee for the plaintiffs, according to their several 
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interests, of the inner S| chains and directing 
her to execute conveyances of the respective shares. 

Question of costs reserved till after release is put in.* 

MASSEY MANTJFACTURINQ CO. va CLEMENT. 
NovEMBBR 28, 1892.] [Tatloe, C. J. 

BamoffeB — Sher^-^NegHgenee in execution ofJL fa. — WWidraunl by rtamm cf 
duaUel mortgage — No cUicretUm a$ to equity of redempiUm, 

Action against the sheriff of the Western District for 
not levying npon the goods and chattels of one Cooper 
under writ of Ji.fa. goods issued upon a judgment recovered 
by the plaintifis. The defendant contended that owing to 
encumbrances upon the goods of Cooper he was justified 
in withdrawing from seizure and the plaintiffs had not 
sustained any damage by his so doing. 

The learned judge found on the evidence that the 
sheriff was negligent in not having seized sooner than he 
did, and that had he seized and sold there would have 
been enough to pay off all the prior encumbrances and 
satisfy the plaintiffs' claim, even after allowing the sheriff 
one third more for expenses of threshing the crop than in 
the case of the execution debtor, a farmer, having done it 
himself. 

Eioart, Q. C, and Caldwell for plaintiffs. 
Peterson for defendant. 

Held— 

1. The plaintiff was entitled to a verdict for the 

amount of his execution with costs. 

2. Such damage was caused to the plaintifib by 
the negligence of the sheriff as to bring the case 
within the principles laid down in Bales v. Wingfield^ 
4 Q.B. 580, n. ; Hobson v. Thelhison^ L.R 2Q.B.642; 
and Stimson v. Famham^ L. R 7 Q. B. 175. 

-~ ' — -- - 1 

* This release has sixice heen filed with the Begiatisr. — ^Ed, 
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8. In England there is no such provision as is 
found in B. S. M., c. 58, s. 21, and the sheriff is not 
justified in refusing to seize or in withdrawing because 
he finds chattel mortgages upon the property, as was 
the case in Scarlett v. Hanson, 12 Q. B. D. 218. 

4. R. 8. M., c. 58, s. 21 does not leave it discre- 
tionary with the sheriff whether he will seize and sell 
an equity of redemption ; the language there used 
'^ may seize and sell " is not permissive but facultative, 
and does necessarily imply an option to abstain from 
doing an act to be done for the benefit of others — 
Fonseca v. Schultz^ 7 M. R. 464. 

Verdict for plaintiffs. 

80WDEN V. MOFFATT. 
NovBMBBR 28, 1892.] [Taylor, C. J. 

J^jedment — Mistake of parchoBer — Improving property by mistake — Estoppel 

of owner by standing by. 

Action of ejectment. 

The defendant having purchased a lot in a town site 
proceeded to erect certain buildings, as he thought, on the 
lot he purchased, but in reality on a lot belonging to the 
plaintiff. The plaintiff saw the defendant erecting the 
buildings but did not know that the lot on which. they 
were being erected was his property because th.e town site 
was laid out on the open prairie. The plaintiff also at the 
time he saw the defendant building on the land in question 
was not aware that it really was his property, nor that it 
had been conveyed to him under a partition of the town site. 

Coldwell and W. A, Macdonald for the plaintiff. 

Ewart^ Q. C, for the defendant. 

Held^ 

Under such a state of facts the plaintiff had neither 

at law nor in equity deprived himself of his interest in 
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the land, nor could it be considered that the defendant 
had acquired any interest in the property, or that the 
plaintiff had stood by and allowed an innocent purch- 
aser to expend money on it — Ramsden v. Dyson^ L. R. 
1 H. L. 129 ; Plummet v. Wellington, 9 App. Ca. 
699 ; Proctor v. Bennis, 86 Ch. D. 140 ; Story's Equity 
sect. 386, and Marker v. Marker, 9 Ha. 16. 

RE BRANDON CITY ELECTION. 
Dbcembbr 1, 1892.] [Eillam, J. 

CofnJtroverUd EUctUms ad — ElectUm petition — Prdimmary objeetionB— Summons 
to dismi8$ and ducharge mime — Practice on under R. S. if., e. Jf9. 

Summons by petitioner in an election petition under 
R. S. M., c. 29, calling on respondent to show cause why 
the preliminary objections should not be '* dismissed and 
discharged because no summons or appointment has been 
issued or served for the disposition of said preliminary 
objections, or to show cause why in the event of said pre* 
siding judge being of opinion that such an order should 
not be made, a time should not be fixed for the hearing, 
determining and disposing of said preliminary objections." 

Petition presented on Sept. 15, served on 17th, respon- 
dent filed preliminary objections on 21st, no summons 
taken out for hearing thereof. 

By section 37 of above act ^^ within five days after the 
service of the petition the respondent may produce in writ- 
ing any preliminary objections, etc." and by section S8 
*^ the judge shall then hear the parties upon such objections 
and grounds and shall decide the same in a summary man- 
ner." Rule 14 provides : "Within five days after 
service of the petition • . the respondent may file 
in the office of the prothonotary a written statement setting 
out any preliminary objections . . and upon a sum- 
mons being taken out by either party within five days 
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thereafter a judge shall hear the said ohjections . . 
and decide the same in a summary manner.'^ 

C P. Wilson for petitioner relied mainly upon Be SL 
Andrew's Election, 4 M. R. 514. 

C. H. Campbell for respondent. 

Held— 

1. The statute requires a judge to hear the parties 
upon the objections and decide in a summary way. 
The rule provides that upon a certain summons being 
taken out within a certain time the judge shall hear 
and decide the objections, and if such summons is not 
taken out within that time the statutory obligation 
to bear and decide the objections still remains, and the 
rule does not provide otherwise ; a party merely de- 
fending himself is usually entitled to take up a merely 
passive position, and so long as he performs within such 
periods as are allowed him such acts as are required 
of him and as he alone can perform, he may leave to 
the other party the pushing of the prosecution — Re 
St, Andrew's Election considered and dissented from. 

2. There was no ground for calling on the respon- 
dent to show cause why a time should not be fixed 
for hearing the preliminary objections. It might not 
be unreasonable under the circumstances here found 
to give notice to the respondent of an intended appli- 
cation for an appointment to hear and dispose of the 
objections, but such is not the form of the summons. 

Summons dismissed, costs to the respondent in any 
event. 
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CASE MACHINE CO. v. PENNER. 

Tatlob, C. J. 
Decbmbbr 8, 1892.] [Full Court — Dubuc, J. 

KiLLAM, J. 



Order for machine — Written contract — Ignorance of true tnecming of ^Mi 

— OanoeOation of agreement — Ibreigner. 

Bill alleged purchase of a traction engine for $2,635, 
under written agreement providing for property in engine 
not passing and creating charge on land of defendant for 
purchase price ; also acceptance by the defendant. Prayer 
for payment of the whole amount, and for sale of land so 
charged, and costs. 

Mulockj Q. C, for plaintiffs. 

Howell J Q. C, and Crawford for defendant — The 
agreement was procured by fraud of plaintiffs' agent 
in that he pretended to interpret the same in German 
to defendant, a Mennonite, who could neither read or write 
write English, but in fact misrepresented its contents — 
Bate V. Can. Pae. Ry. Co., 18 S. C. R 697 ; Laird v. 
Pirn, 7 M. A W. 478 ; Sowden v. Standard Ins. Co., 5 A. R 
290 ; Paget v. Marshall, 28 Ch. D. 266 ; Atwood v. Small, 
6 CI. & Fin. 446, and Smith v. Kay, 11 H. L. 776. 

At the trial, October 14 last. Bain, J., found as follows : 

** I dismiss the bill with costs, and order that the defendant's agree- 
ment be given up to be cancelled. The order for cancellation not to be 
acted on if the plaintiff enters the case for rehearing within the usual 
time. The defendant is a Mennonite and neither speaks nor writes 
English. The evidence shows that th^ contract he made with Hoffinan 
was that the plaintiffs were to supply hiin with a machine at Plam Coulee 
on 1st March, or perhaps within a day or two later, and that he was to 
give his note in payment. Hoffinan knew that the defendant did not 
read English and he obtained the signature of the defendant to the order 
without in any way intimating to the defendant that it contained a diflfer- 
ent contract from the one the defendant thought he had made and the 
various agreements and conditions that it does. The plaintiff signed the 
paper in complete ignorance of its contents and never intended to enter 
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into the oontnct that is oontained in it, and believing that he was enter- 
ing into a different contract. There is not sofficient eyidenoe of ratifica- 
tion and I cannot hold that the defendant is bound by the contract to 
which his signatare has been obtained with the plaintifib now seek to 
enforce." 

The plaintifis appealed. The Chief Justice, the other 
learned judges concurring, at the close of the argument, 
delivered the following : 

Judgmejit — 

I am of opinion that the decree made hy Mr. Justice Bain 
dismissiDg the plaintiffs' bill with costs should be affirmed, 
as I do not see how any other conclusion can be come to than 
the one to which he came. There never was any contract 
or agreement made by the defendant such as the plaintiffs 
are seeking to enforce, knowing that he was making it. 
The defendant is a Mennonite who speaks no English, and 
Hoffman, the plaintiffs' agent, knew that ; yet he took the 
man's signature to an agreement, of the contents of which 
he was ignorant. He was never informed that the contract 
was one quite different from the one he thought he was 
making. This is clear from Hoffman's own evidence, for 
he says he was not aware that the conditions and stipula- 
tions which are in the agreement were actually in it. If so 
he cannot have explained them to him. The argument 
that Hoffman was in any sense the agent of the defendant 
when the agreement was signed cannot be sustained. The 
re-hearing must be dismissed and the decree affirmed with 
costs. 
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